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BRIEF ON BEHALF OF PLAINTIFF-APPELLANT 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Did the complaint In this action state a claim 
upon which relief could be granted under the federal 
securities law? 

(The court below held that the complaint could be 
construed as asserting a claim under the federal securi¬ 
ties law, but refused to consider this claim.) 

2. Were defendants excused from their contractual 
obligation to tendering shareholders under the doctrine 
of Impossibility of performance? 

(Answered In the affirmative by the court be lew.) 

3. Were defendants excused from their contractual 
obligations to tendering shareholders under the doctrine 
of Illegality of contract? 

(The court below held that this case was one of 
impossibility, not Illegality, and excused defendants 
under the doctrine of Impossibility.) 

4. Did the tendering shareholders suffer damages 
"cognizable at law"? 

(Answered In the negative by the court below.) 

5. Did the court below err In finding that the 
defendants did not do anything other than deal fairly 
with plaintiff and the class? 
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(Answered In the negative by the court below.) 

6. Did the court below err In granting summary 
judgment In favor of the defendants? 

(Answered In the negative In the court below.) 

7. Did the court below err In refusing to grant 
summary judgment In favor of plaintiff? 

(Answered In the negative by the court below.) 

STATEMENT OF THE CASE 
PRELIMINARY STATEMENT 

This Is an appeal *rom a Judgment of the United 
States District Court for the Southern District of New 
York (Duffy, J.) granting summary judgment In favor of 
defendants and denying plaintiff's cross-motion for 
surrmary judgment (214a-216a) .* The judgment entered by 
the court below also declared plaintiff to be the re¬ 
presentative of the class on whose behalf the action 
was Instituted and directed the giving of notice. Notice 
has been given as directed and the class action determi¬ 
nation of the judgment below Is not a subject of this 
appeal. The decision of the court below on the motion 

* References are to pages In the Joint Appendix filed 
In this Appeal unless otherwise indicated. 
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and cross-motion for summary Judgment Is officially re¬ 
ported at 367 F. Supp. 911 (S.D.N.Y. 1973), and appears 
at Page 83a of th' Joint Appendix. The decision of the 
court below on plaintiff's motion for reargument Is not 
officially reported but appears at Page 133a of the 
Joint Appendix. 


STATEMENT OF FACTS 

On February 1, 1973, defendant Gulf C- Western 
Industries, Inc. (hereafter "G fc W") announced that It 
was making a tender offer for 3,750,000 shares of the 
common stock of The Great Atlantic S- Pacific Tea Company 
(hereafter "A t P") at the price of $20.00 per share. 

The next day, February 2, 1973, the formal tender offer 
was published In financial newspapers such as the Wall 
Street Journal and the financial sections of general 

newspapers such as the New York Times (17a).* 

The formal tender offer set forth In detail the 

conditions of the offer and the manner of tendering 
the stock. Including a prescribed form for use In tender¬ 
ing stock (17a-5, 17a-6). The only condition which 

* The full tender offer as It appeared In the newspapers 
Is reproduced at pages 17a through 17a-6 of the Joint 
Appendix. 
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G £ W attached to the offer was the right to reject, on 
a pro-rata basis, shares tendered In excess of 3,750,000 
shares (Paragraph I of Tender Offer, 17a). Significantly 

i 

there was no provision In the tender offer relieving 
G S- W from liability for shares tendered should litigation 
be instituted against the tender offer. (This type of 
provision will be referred to In this Brief as a "liti¬ 
gation out" provision. There was no "litigation out" 
provision In the G t W tender offer). 

The individual named as plaintiff In this action, 

Fred Lowenschuss, Is an attorney actively engaged In 
the practice of law In Philadelphia, Pennsylvania. The 
name of his firm Is Fred Lowenschuss Associates. The 
firm has established a trust known as the Fred Lowenschuss 
Associates Pension Plan to provide pension benefits for 
employees of the firm, and Mr. Lowenschuss Is the trustee 
of that trust (I09a-110a). On the morning of February 
2, 1973, Mr. Lowenschuss determined to purchase on be¬ 
half of the Pension Plan 2,000 shares of A &- P stock 
for the purpose of tendering this stock In response to 
the G t W tender offer (11 la-112a). At that time A &- P 


r 





stock was selling on the open market at about 18 3/4 

per share. Orders were Immediately placed for the stock, 

•v 

and 600 shares were purchased at 18 5/8 per share and 
1400 shares were purchased at 18 3/8 per share. With 
commissions, the total Investment by the Fred Lowenschuss 
Associates Pension Plan was $37,289.60 (114a-i15a). 

After Mr. Lowenschuss had placed his order for the 
A t P stock, there came over the ticker tape an announce¬ 
ment by the A &- P management that It was opposing the 
tender offer (115a). (In a subsequently published state¬ 
ment, Mr. W. J. Kane, Chairman of the Board of A t P, 
stated that the acquisition of A t P stock by G t W 
raised serious questions with respect to the antitrust 
laws.*) Immediately upon hearing of the A & P announcement 
Mr. Lowenschuss tried to cancel his order for the 2,000 
shares of A & P stock. However, It was too late, as 
the order already had been consummated to the extent 
of 600 shares (115a). He then again checked the terms 

of the G fc W tender offer and, since It did not contain 

any "litigation out" provision, Mr. Lowenschuss con- 

* Mr. Kane's statement Is set forth In Gulf t- Western 

Indus. Inc. v. Great A & P Tea Co. Inc.. 356 F. Supp 






eluded that the Pension Plan would be protected In 
tendering the A t P stock even If there were litigation 
over the tender offer (114a-115a). 

Litigation over the tender offer did ensue. On 
February 5, 1973, G & W Instituted suit In the Southern 
District of New York against A S- P claiming that state¬ 
ments made by the A ( P management In opposing the 
tender offer were false and misleading In violation of 
Sections 10(b), 14(d) and 14(e) of the Securities Ex¬ 
change Act of 1934, 15 U.S.C. §§78j(b), 78n(d) and 78 
n (e). A &> P counterclaimed charging that the acquisi¬ 
tion by G fc W of A P stock was In violation of the 
antitrust laws and that various statements made by G 4- 
W In the tender offer were misleading In violation of 
§§14(d) and 14(e) of the Securities Exchange Act of 
1934. A fr P also filed a third-party action against 
C.G. Bluhdorn, Chairman of the Board of G ( W and 
Kidder, Peabody fr Co., Inc., the broker-manager for 
G & W on the tender offer. Included In the relief 
sought by A * P was an Injunction against consurrmatIon 
of the tender offer. 
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Proceedings In the litigation between G t W and 
A & P were expedited. Several depositions were Irrcnedl- 
ately taken and the case submitted to the Honorable 
Kevin T. Duffy for determination as to whether a pre¬ 
liminary Injunction should Issue. On February 13, 1974, 
Judge Duffy filed his decision In which he found In 
favor of A i P and entered a preliminary Injunction en¬ 
joining consummation of the tender offer. See Gulf <■ 
Western Industries. Inc , v. Great A &■ P Tea Co.. Inc. . 

356 F. Supp. 1066 (SD.N.Y. 1973). G t W Immediately 
appealed Judge Duffy's decision, and like the original 
proceeding, the appeal also was expedited. On March 12, 
1973, this Court filed Its decision affirming Judge 
Duffy's granting of the preliminary Injunction. See 
Gulf ir Western Industries. Inc , v. Great A £• P Tea Co . 
Inc. , 476 F.2d 687 (2nd Clr. 1973). (Hereafter, this 
litigation will be referred to simply as G &• W v. A £• P .) 

The factual basis on which Judge Duffy, and sub¬ 
sequently this Court, held that a preliminary Injunction 
against consummation of the tender offer should Issue 
Included the following facts developed at the depositions 
of the various witnesses: 






Prior to making the tender offer G & W had acquired 
secretly. In "street name" through Kidder Peabody 5- Co., 
a total of 1,045,000 shares of A & P common stock. This 
constituted approximately 4.7% of the total outstanding 
common shares of A £- P, see 356 F. Supp. at 1069. The 
additional 3,750,000 shares which were the subject of 
the tender offer constituted approximately 15% of the 
total outstanding shares of A & P, see 476 F.2d at 690, 
so that If the tender offer were consummated, G 6- W would 
end up owning close to 20% of the outstanding stock of 
A & P. 

C. G. Bluhdorn Is the Chairman of the Board and 
Chief Executive Officer of G & W, and the "guiding 
genius" of G & W, see 356 F. Supp. at 1068. At the 
time the tender offer was made,Mr. Bluhdorn also was 
the largest single shareholder In Bohack Corporation. 
Bohack Is the second largest operator of retail super¬ 
markets In the New York area, with A & P being the 
largest, see 476 F.2d at 690-691. During the period 
Immediately prior to the making of the tender offer, 
Bluhdorn and three other officers of G & W were members 
of the Board of Directors of Bohack so «>at, as this 
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Court held, "Bluhdorn clearly had effective control of 
Bohack," see 476 F.2d at 687. At the time that the 
tender offer was made, Bluhdorn placed all his shares 
of Bohack In a voting trust which was to become effective 
on consummation of the tender offer,with his shares In 
Bohack to be sold one year thereafter, see 476 F.2d at 
687. 

Much of the stock of A & P Is held by the owners 
of a few large blocks of A fc p stock. About one-third 
of all the A 6 P stock Is held by the John F. Hartford 
Foundation. Beginning In November of 1972, Bluhdorn 
attempted to purchase all or part of the Hartford 
Foundation's A t P stock privately but was unsuccess¬ 
ful, see 356 F. Supp. at 1069. 

During the period Immediately prior to the making 
of the tender offer, the competitive situation between 
Bohack and A & p was quite Intense. A 6 P had Introduced 
a discounting program known as WEO which was undercut¬ 
ting the prices of Its competitors, including Bohack. 

The situation was so Intense that the President of 
Bohack publicly urged businessmen "threatened by A & P 
to stand up and make themselves heard," see 356 F. Supp. 
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at 1068-1C,*. 

On the basis of the foregoing facts, as well as 
others more fully set forth In the respective opinions, 
both Judge Duffy and this Court concluded that there 
was a substantial question presented as to whether G 6 
W's acquisition of such a large block of A 6- P stock 
was reasonably likely to lessen competition between 
Bohack and A & P, and, moreover, particularly In view 
of G 6 W's past history of acquisitions, there was a 
substantial likelihood that G fc W would ultimately seek 
control of A t P, see 476 F.2d at 693-694. This war¬ 
ranted the conclusion that A 6 P's antitrust claims 
had a sufficient "likelihood of success" to warrant 
granting a preliminary Injunction. In addition, 
since G 6 W had stated In the tender offer that It was 
seeking to acquire the A & P stock only for purposes 
of Investment, and since the tender offer Itself did 
not disclose the factual situation with respect to 
possible antitrust violation, both Judge Duffy and 
this Court held that A & P had demonstrated a probability 
of success on Its claims of securities law violations, 
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see 476 F.2d at 697. 

Throughout this Court's opinion in G 6- W v. A S p, 
it wa* emphasized that the granting of an Injunction 
was on a preliminary basis only, and not a final decision 
on the merits. This Court recognized. In balancing the 
equities involved In granting a preliminary Injunction, 
that there were several conflicting Interests to be 
considered, Including that of the tendering A & P share¬ 
holders, and that a speedy ultimate determination of the 
merits of the litigation was desirable. Thus, this 
Court concluded Its opinion with the following suggestion 
to the District Court, see 476 F.2d at 699: 

"Under all the circumstances, 
we suggest to the District Court 
that It expedite further proceedings 
In this case, as it so commendably 
has done to date, with a view to the 
earlies t possible date for trial on 
the merits consistent with the rights 
of the parties ." (Emphasis supplied) 

As will be more fully set forth In this brief, this 
suggestion was not. followed. There never was a trial on 
the merits, and what ensued was a deliberate and cal¬ 
culated course of conduct by G 6 W and Its counsel to 
withdraw from the G 6- W v . A 6 P litigation to the 
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prejudice of the tendering shareholders. 

The Instant action was Instituted In the United 
States District Court for the Eastern District of Penn¬ 
sylvania on February 15, 1973, following Judge Duffy's 
original decision enjoining consummation of the tender 
offer (8a). It was brought as a class action on behalf - 
of all A & P shareholders who had tendered their stock 
In response to the tender offer. The complaint asserted 
claims under the securities laws and for breach of con¬ 
tract, and sought damages and consumption of the tender 
offer (8a, 15a). At that point In time, with the appeal 
,n £_L_W v. A_6_p pending, plaintiff named as defendants 
G & W, Bluhdorn, Kidder Peabody & Co., A & P and the 
officers and directors of A & P. 

On March 16, 1973, shortly after the Institution of 
suit, plaintiff filed a motion for class certification 
with the District Court for the Eastern District of 
Pennsylvania. Mr. Lowenschuss also filed a brief amicus 
curia in the G__&_W v. ^_6_p appeal urging consurmiatlon 
of the tender offer (51a). Before the court In the 
Eastern District of Pennsylvania could act on plaintiff's 








motion for class determination, counsel for A £. P moved 
to transfer the action to the Southern District of New 
York on the grounds that the G 6 W v. A i P litigation 
already was pending there, and that plaintiff's action 
should be heard by the same court. This motion was 
granted on March 30, 1973, and the case transferred to 
the Southern District of New York. 

Thereafter, on April 2, 1973, plaintiff filed a 
motion with Judge Duffy to Intervene In the G S- W v. 

A > P a ction which this Court had remanded to Judge 
Duffy, supposedly for a speedy trial on the merits. 

Both G & W and A & P opposed plaintiff's Interven¬ 
tion In the G__S_W v. A & P suit. No action was taken 
by Judge Duffy on plaintiff's motion to Intervene at that 
time. Rather, on May 29, 1973, counsel for G & W and 
A & P entered Into a stipulation, subsequently renewed, 
staying proceedings In the G & W v. A S- P litigation 
for a period of 45 days. This stipulation was "So 
Ordered" by Judge Duffy with no notice to plaintiff, 
whose motion to Intervene was still pending, and with 
no opportunity for plaintiff to object to the delay In 
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the trial of the G & W v. A & P action. 

The file In the instant case was physically trans¬ 
ferred from the Eastern District of Pennsylvania to the 
Southern District of New York on May 7, 1973. On June 
14, 1973, defendants G & W and Bluhdorn filed a motion 

t 

to dismiss the plaintiff's complaint (18a). Similar 
motions were filed shortly thereafter by A & P and 
Kidder Peabody & Co. (65a, 66a). Plaintiff then f*led 
a cross-motion for summary Judgment against G & W, 
Bluhdorn and Kidder Peabody and Co. (70a), and agreed 
to dismiss as against A & P and the officers and direct¬ 
ors of A & P (81a). The dismissal of A & P and the 
officers and directors of A & P was deemed appropriate 
In view of this Court's affirmance of the preliminary 
Injunction In G 6- W v. A & P , which came after this 
suit had been Instituted. 

At the time of the filing of plaintiff's cross¬ 
motion for summary judgment, counsel for plaintiff re¬ 
quested Judge Duffy to grant oral argument of the motion 
and cross-motion. No response was ever received to 
this request and oral argument was not granted. In¬ 
stead, on July 25, 1973, Judge Duffy filed an opinion 
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In which he (1) held that the action was properly main¬ 
tainable as a class action and that plaintiff was an 
adequate representative of the class, (2) denied plain¬ 
tiff's cross-motion for summary judgment, (3) granted 
summary Judgment in favor of defendants against the 
class, and (4) ordered plaintiff to bear the cost of 
giving notice to the class that they had lost the action 
which, up to then, they did not even know was pending 
(83a-99a). 

Judge Duffy granted summary judgment to the defend¬ 
ants on the theory that they were excused from perform¬ 
ing the tender offer on grounds of "Impossibility" (94a). 
This "Impossibility", according to Judge Duffy, arose 
from the preliminary injunction against consummation 
of the tender offer (94a). Judge Duffy further held 
that this "impossibility" was not the fault of G & W, 
but, rather, was the result of the action brought by 
A & P and that, at least insofar as the preliminary In¬ 
junction was based on antitrust violations, It was not 
the fault of anyone but rather the result of a "Juxta- 
postion of facts" not Intentionally Incurred (93a-94a). 
Judge Duffy also held that the plaintiff and the members 
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of the class had suffered no damages "cognizable at law", 
although admitting that this point had neither been 
briefed nor argued by the parties (96e-97a). Judge 
Duffy rejected the plaintiff's contention that If there 
was any "Impossibility" or "Illegality" Involved, It 
stemmed from G 6- W s own Illegal acts and thus did not 
present a valid basis for defense. Judge Duffy further 
refused to consider plaintiff's claims under the securi¬ 
ties laws, holding that the action sounded only In con¬ 
tract (87a-88a). With respect to the securities laws 
claims. Judge Duffy held that these should be resolved 
In another action which had been brought by plaintiff 
In the Eastern District of Pennsylvania and also trans¬ 
ferred to the Southern District of New York (88a). This 
second action (which will be referred to herein as 
L_qwenschuss l I, with the present action being referred 
to as Lowenschuss I) was brought on behalf of those 
shareholders who had acquired their A & p stock during 
the period from February 1, 1973 to March 13, 1973 -- a 
different class than that specified In the Instant 


case. 
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'n the course of hi. opinion. Judge Duffy canted 

^t at no time had p.a.ntlff or any member of the Cass 

attempted to Intervene In the G_BW v. AJ_P act.on be- 

tore him (8 7 a). notwithstanding the fact that p.a.nt.ff 

had filed a motion to Intervene with Judge Duffy on 

A Prll 2, 1973, which Judge Duffy had not acted upon. 

Judge Duffy also went out of his way to suggest In 

footnote I to hls opinion, that the Pennsylvania Bar 

should Investigate whether plaintiff an ahf 

K'oinurr, an attorney, had 

Purchased stock In A & P as an Invests for hls pen¬ 
sion plan or as a vehicle for this litigation In which 
counsel fees were being sought (98a). while Judge 
Duffy refrained from making any finding as to whether 
Plaintiff purchased the A £ p st0 ck before or after 
A * P announced Its opposition to the tender offer (8 6 a), 
'n point of fact, as previously set forth, the stock had’ 
been purchased £T_lor to the A & p announcement. Un¬ 
fortunately, for reasons unknown to plaintiff, judge 
Duffy did not seek to ascertain what the facts were prior 
to writing hls opinion, and had denied ora. argunmnt 
where the facts could easily have been made known t o 
him If there was any question In hls mind. 
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To Mr. Lowenschuss, as a practicing attorney, the 
suggestion In a Judicial opinion given wide publication 
through the West Reporting System, that he may have en¬ 
gaged in improper conduct was a matter of the utmost 
seriousness, and he Inmnedlately instituted steps to 
bring to Judge Duffy's attention the true facts with 
respect to the purchase of the A & P stock. A letter 
was Irrcned lately dispatched to Judge Duffy requesting 
that dissemination of the opinion, with Its damaging 
footnote 1, be withheld until plaintiff had the oppor¬ 
tunity to file an affidavit setting forth the facts as 
to his acquisition of the A & P stock and a motion for 
reargument (100a-!02a). In the meantime, counsel for 
G & W had submitted a proposed order to Judge Duffy. 
Counsel for plaintiff then requested that the signing of 
any order be withheld until after the motion for re¬ 
argument was determined. Judge Duffy initially agreed 
to this, but this agreement became lost in the consider¬ 
able confusion over the entering of orders which sub¬ 
sequently ensued. 

Plaintiff's motion for reargument was filed on 


August 3, 1973 (103s). Submitted with the motion were 
affidavits establishing that plaintiff had purchased 
his A & P stock prior to the announcement by the A & P 
management that It was opposing the tender offer (106a- 
107a). The motion for reargument raised several other 
Issues, including. Inter alia , that It was Improper to 
grant summary judgment against the class when the class 
had not even been notified. Oral argument on the motion 
for reargument was requested, but this request was not 
granted. On August 23, 1973, Judge Duffy filed an En¬ 
dorsement Opinion denying plaintiff's motion for re¬ 
argument (133a). In this opinion, Judge Duffy criticized 
the plaintiff for taking "a great deal of this Court's 
time seeking the removal of footnote 1 from the opinion" 
and stated that he was not condemning the plaintiff but 
merely trying to "awaken" the Bar to make Its own find¬ 
ings (133a). Why the vehicle of a widely disseminated 
opinion written without even affording Mr. Lowenschuss 
the opportunity to explain the circumstances under which 
the stock had been acquired was chosen as the vehicle 
for "awakening" the Bar was not explained. However, 



the DI set pH nary Committee of the Pennsylvania Bar As¬ 
sociation did Investigate plaintiff's conduct In this 
matter and concluded that he had not engaged In any 
Improper conduct (135a). 

In addition to refusing to consider plaintiff's 
request that footnote 1 be eliminated from the opinion. 
Judge Duffy went even further In his unwarranted criticism 
of the plaintiff, for he then proceeded to condemn the 
plaintiff for not bringing the class action aspects of 
the case to his attention at the time of the filing 
of the motion for summary Judgment (133a), 
completely Ignoring (1) that It was the defendants who 
had first moved for Judgment, (2) that plaintiff had 
filed his motion for class determination back In March 
of 1973, long prior to the filing of the motion for sum¬ 
mary judgment, but that the Court had not acted on It, 
and (3) that If the oral argument which counsel for 
plaintiff had requested had been granted, matters such 
as this could easily have been brought to Judge Duffy's 
attention. 

Judge Duffy denied plaintiff's motion for reargument 
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but stated that he would be willing to hear from other 
members of the class and directed plaintiff to give 
notice of his Initial decision to the members of the 
class within five days, with that notice to state that 
any member of the class wishing to seek a redetermlna- 
tion of his decision could do so within 20 days of the 
date of the decision, I.e., 20 days from August 23, 

1973 (134a). 

The decision on the motion for reargument was "So 
Ordered", so that, at that point In time, there was an 
order entered on the motion for reargument without an 
order having been entered on the original motion. More¬ 
over, it was physically impossible for plaintiff to 
send out notice tc "he members of the class within five 
days. In view of Judge Duffy's manifestly critical 
attitude toward Mr. Lowenschuss, It immediately became 
apparent that plaintiff would have to take all steps 
necessary to protect the record for appeal while avoid¬ 
ing any possibility of being held in contempt of Judge 
Duffy's order with respect to sending out notice In 
five days. Accordingly, a notice of appeal from the 
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order of August 23, 1973 was filed (136a), and a motion 
for a stay of that order(Insofar as It related to the 
giving of not Ice)was brought on by order to show cause 
(137a). 

Oral argument on the application for a stay was 
held on September 5, 1973 (I42a-I54a), at which time 
Judge Duffy withdrew the direction to give notice with¬ 
in five days. The September 5, 1973, hearing was con¬ 
cluded with Judge Duffy taking the matter under advise¬ 
ment and with the parties to submit proposed orders to 
him (154a). 

The next event which occurred was that on September 
26, 1973, Judge Duffy signed and filed three orders, 
one In the Instant case and two In the G 6- W v. A 6 P 
action. The order filed In the Instant action was one 
granting summary Judgment in favor of the defendants 
and against the plaintiff In the form originally sub¬ 
mitted by counsel for G 6- W and Bluhdorn following the 
July 25 decision prior to plaintiff's motion for re¬ 
argument. This order was dated August 13, 1973, although 
not entered until September 26, 1973 (155a-156a). The 
two orders In the G & W v. A & P action respectively 
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(1) approved the settlement of the G £• W v. A & P action 
with an agreement by G & W not to seek to acquire A & P 
stock, and (2) denied plaintiff's pending motion to In¬ 
tervene therein as being moot. Thus, plaintiff was 
never given the opportunity by Judge Duffy to partici¬ 
pate in the G £• W v. A £• P litigation, and that litigation 
never proceeded to the speedy trial on the merits which 
this Court had suggested as being necessary. 

Since the order filed In the instant case was dated 
August 13, 1973, althought not filed until September 26, 
1973, counsel for plaintiff Inquired of Judge Duffy's 
chambers as to whether there had been any mistake In 
the filing of the order. He was advised that there was 
no mistake. Since the order was clearly a final order, 
the plaintiff filed a notice of appeal therefrom on 
October 5, 1973 (159a) and the record on appeal was 
transmitted to this Court on November 12, 1973. 

In addition, plaintiff also appealed the approval 
of the settlement of the G S- W v. A 6- P action and the 
denial of his motion to Intervene therein. 

After plaintiff had filed his notices of appeal 
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from the September 26, 1973 orders, counsel for G & W 
and Bluhdorn submitted a new proposed order to Judge 
Duffy which Judge Duffy, signed on November 12, 1973 
(161a), at a time when the record on appeal already had 
been transmitted to this Court. Plaintiff thereupon 
moved before Judge Duffy to strike the order of November 
12, 1973, as being beyond his Jurisdiction because of 
the pendency of the appeal (167a). Argument was heard 
on this motion on December 4, 1973, and It was taken 
under advisement by Judge Duffy. Counsel for G & W and 
A 6 P then moved In this Court to strike plaintiff's 
appeals from the various orders of September 26, 1973. 
Argument on these motions was heard In this Court on 
January 8, 1974, with the result that plaintiff's appeals 
from the orders In the G 6 W v. A & P litigation were 
dismissed, presumably on the grounds that plaintiff had 
an adequate remedy In the instant action, and the appeal 
In the Instant action was remanded for whatever action 
Judge Duffy might take (182a). 

On remand, plaintiff moved (1) to vacate Judge 
Duffy's original decision In the instant case on 
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grounds of change In circumstances arising from the 
settlement of the G £• W v. A & P litigation, there now 
being no Injunction against consumatlon of the tender 
offer but rather a voluntary agreement by G & W not to 
acquire A & P stock, and (2) to remand the case to the 
Eastern District of Pennsylvania on the grounds that 
the reason for the action having been originally trans¬ 
ferred to the Southern District of New York was the 
pendency there of the G 6 W v. A & P litigation which 
now had terminated (194a), This motion was summarily 
denied In all respects without opinion (212a). 

Finally, on May 9, 1974, Judge Duffy filed the 
order which Is the subject of this appeal (214a). That 
order granted summary judgment to defendants, denied 
plaintiff's motion for summary judgment, designated 
plaintiff as the representative of the class of tender¬ 
ing shareholders, directed the giving of notice, pro¬ 
vided that members of the class who wish to seek a re- 
determlnatlon of the decision could do so by filing 
briefs with the court no later than July 26, 1974, and 
that, If no such application was made, the order 
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would become a final order 15 days thereafter. Plain¬ 
tiff compiled with this order by giving notice to the 
members of the class. No member of the class filed an 
application for redetermlnatIon of the decision,* al¬ 
though one tendering shareholder of a large block of 
stock, Rachel C. Carpenter, has appeared and Is partici¬ 
pating In this appeal. 


* Several tendering shareholders did contact plaintiff 
and Indicated their support for this action. 
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ARGUMENT 
POINT I 

THE DISTRICT COURT ERRED IN GRANTING 
SUMMARY JUDGMENT IN FAVOR OF DEFENDANTS . 

A. A Genuine Issue of Fact Requiring Denial of 
a Motion frr Surmiary Judgment May Exist Even 
Though the Parties Have Brought Cross-Motions 
for Sternary Judgment. _ 

In granting summary Judgment In favor of the de¬ 
fendants, the Court below violated the basic principle 
that disputed Issues of fact may not be resolved on a 
motion for summary judgment and that surmiary judgnent 
must be denied If a genuine Issue of fact exists. This 
principle applies even though the parties may have filed 
cross-motions for summary Judgment, and the fact that 
the parties have flied cross-motions does not mean that 
a genuine Issue of fact does not exist as to either, or 
both, motions. Rather, it is necessary that each motion 
be viewed separately to determine whether there is a 
genuine Issue of fact with respect to the legal theory 
which It raises. See Hlndes v. United States . 326 F.2d 
150 (5th Clr. 1964), cert , denied . 377 U.S. 908 (1964); 
American Fidelity & Casualty Co . v. London & Edinburgh 
Insurance Co .. 354 F.2d 214 (4th Clr. 1965); Walling v. 
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Richmond Screw Anchor Co .. 154 F.2d 780, 784 (2d CIr. 
1946), cert , denied 328 U.S. 870 (1946). 

In Walling v. Richmond Screw Anchor Company , supra, 
at 784, this Court stated: 

"It does not follow that, merely 
because each side moves for a summary 
judgment, there (s no Issue of material 
fact. For, although a defendant may, 
on his own motion, assert that, accept¬ 
ing his legal theory, the facts are 
undisputed, he may be able and should 
always be allowed to show that, If 
plaintiff's legal theory be adopted, a 
genuine dispute as to a material fact 
exlsts.1 As judgment here was on 
plaintiff's motion, we must therefore 
decide whether,adopting Its legal 
theory, there was no such dispute." 

In the Instant case, there were several motions 
before the lower count: (1) Defendants' motion to dis¬ 
miss the compla Int, which was based primarily on a hybrid 
theory of Illegality of contract and Impossibility of 
performance and which virtually Ignored plaintiff's 
claim based on violatl>ns of the federal securities 
laws; and (2) plaintiff's cross-motion for summary judg¬ 
ment on the issue of liability, which motion was based 
on plaintiff's dual claims of violation of the federal 

1. "So, too, may the plaintiff show on defendant's 
mot fon." 





securities laws and breach of contract under State law. 

The lower court failed to view each motion separately 
to determine whether, under the legal theories raised, 
there were material Issues of fact outstanding. On 
the contrary, It would appear that the lower court 
erroneously assumed that, because both sides filed 
motions for judgment, there were no outstanding Issues 
of fact. The court below also went further and actually 
made findings of fact which were contrary to the record. 
This Court, on appeal. Is not bound by these findings, 
as the decision below was based merely on affidavits and no 
evidentiary hearing was held. As this Court stated In 
S.E.C . v. Spectrum. Ltd .. 489 F.2d 535, 540-541 (2d 
Clr. 1973): 

"...It Is especially as to this latter 
holding, the declination to hold an 
evidentiary hearing, that we find error 


* In the Memorandum Endorsement denying the plaintiff's 
motion for reargument, the court below stated: 

"I did rely on the plaintiff's motion 
for summary Judgment to mean that I 
could make the determination which 
I did" (133a). 
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for we believe that the district judge 
failed to properly heed our admonition 
that 'a Judge should not resolve a 
factual dispute on affidavits or de¬ 
positions, for then he is merely show¬ 
ing a preference for one piece of paper 
to another, Sims v. Greene, 161 F.2d 
87, 88 (3rd Clr. 1947).' Dopp v. 

Franklin National Bank, 461 F.2d 873, 

879 (2nd Clr. 1972). 

"As in Dopp, we need give no special 
deference to the district court's 
finding that there were no material 
issues of fact in dispute for 'we 
are in as good a position as (he) to 
read and interpret the pleadings, 
affidavits and depositions...' Ibid... 

"...Accordingly, since oral testimony 
Is a medium far superior for evaluating 
credibility than the cold written word, 
we consider an evidentiary hearing 
essential to the proper disposition of 
this case. See S.E.C. v. Frank, 388 
F.2d 486 (2nd Clr. 1968)." 

In Points I through V of this Argument we shall 
consider the defendants' motions and demonstrate how 
these motions raised disputed issues of fact which 
should have precluded the granting of summary judgment 
to defendants. Our discussion of plaintiff's cross¬ 
motion will be reserved for Point VI of this Argument 
so as to properly separate the issues raised by the 
respective motions. 
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B ' Exl«££ VZ1 NOt 0nl '' '9 nored ‘he 
xistence of Disputed Issues of Fact 

But Made Findings Contrary to the Facts 

aL R ? C ? rd 9nd ,m P ro P er IV Construed Facts 
and Inferences Against the Plaintiff. 

It IS, of course, fundamental that, on a motion for 
sundry judgment, the facts set forth In the plead! ,gs, 
affidavits, and other parts of the record, and all In¬ 
ferences to be drawn therefrom, must be construed In 

the light most favorable to the party opposing the motion, 
u nited States v. Djebold, 369 u.S. 651( (I962) . Emp|re 

E lectronics Co . v. United States, 311 F.2d 175, 180 (2nd 
Clr. 1962). Furthermore, the party moving for sunmary 
dismissal or summary Judgment has the burden of showing 
the absence of a genuine issue as to any material fact, 
and for these purposes, material lodged by them must be 
viewed In a light most favorable to the opposing party. 
—"‘st National Ban k of Cincinnati v. Pepper , ks 1 * F.2d 
626 (2d Clr. I 9 72). 

The lower court. In granting defendants' motion 
for summary Judgnent and dismissing the complaint, acted 
In direct contravention of these well-established princi¬ 
ples. The court below not only Ignored disputed Issues 
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of fact which should have precluded summary dismissal 
of the complaint, but, even worse, It made unsupported 
findings of fact that were clearly contrary to the 
established facts of record, and It repeatedly construed 
facts and the Inferences to be drawn therefrom In the 
light least favorable to the plaintiff , and most favor¬ 
able to the defendants , instead of In the plaintiff's 
favor. 

The District Court based Its dismissal of the 
complaint upon the following four holdings, each of 
which was erroneous In fact, as well as a matter of law: 

1. The District Court refused to consider plain¬ 
tiff's claims under the federal securities law, and 
held that the complaint sounded only In contract. 

2. The District Court determined that the defend¬ 
ants were excused from their contractual obligations, 
under the doctrine of "impossibility of performance", 
by reason of the preliminary Injunction against con¬ 
summation of the tender offer. 

3. The District Court determined that "there is 
no evidence that the defendants have done anything 








other than deal fairly with the plaintiff and the class 
he represents." 

4. The District Court held that "plaintiff and 

' 

the class he represents have suffered no damage cognizable 
at law." 

These erroreous determinations, which were made 
by the court below without an evidentiary hearing and 
without permitting any oral argument by counsel, will 

» 

be discussed In detail In the subsequent Points of this 
Argument. 
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POINT II 

t '■ 

THE DISTRICT COURT ERRED IN f 

REFUSING TO CONSIDER PLAINTIFF'S 
CLAIMS BASED ON VIOLATIONS OF THE 
FEDERAL SECURITIES LAWS _ 

A. Plaintiff's Complaint States a Claim Upon 
Which Relief Can Be Granted Under the 
Federal Securities Laws. _ 

It is patently clear and prominent on the face of 
plaintiff's complaint that plaintiff's claim for relief 
is based on violations of the federal securities laws, 
as well as upon breach of contract. If the federal 
law of "notice pleading" has any meaning at all, one 
must conclude that plaintiff's complaint could not have 
given more overwhelming notice of the federal securities 
law claims. 

To begin with, the caption of the complaint itself 
spells out the basis for the action in capital letters: 
"CLASS ACTION - SECURITIES ACT OF 1933 - SECURITIES ACT 
OF 1934...." (8a). 

Furthermore, the very jurisdiction of the federal 
district court is founded upon plaintiff's claims under 
the federal securities laws. This is clearly spelled 
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out In paragraph 8 of the complaint, which states: 

"This Court's jurisdiction of this action is based on 
the Securities Act of 1933, the Securities Exchange Act 
of 1934, the rules and regulations promulgated there¬ 
under by the Securities Exchange Commission." (9a) 

The body of the complaint then proceeds to allege 
violations of various provisions of the federal secur¬ 
ities laws. For example, paragraph 14(d) and 14(e) of 
the complaint set forth questions involving Securities 
Exchange Act violations and paraphrase the provisions 
of Section I4(d)_and Section 14(e) of the Securities 
Exchange Act. (Ha). > Paragraphs 22 and 23 of the com¬ 
plaint (13a) also relate to Sections 14(d) and 14(e) of 
the Securities Exchange Act. In these paragraphs, the 
complaint specifically raised the issue of whether de¬ 
fendants G & W, Bluhdorn and Kidder, Peabody had im¬ 
properly prepared the tender offer and whether these 
defendants engaged in any act which ope*- .ed or tended 
to operate as a fraud or deceit upon the plaintiff 
class In connection with the making of the tender offer. 

Under the theory of "notice pleading", the fore- 






37 


going allegations sufficiently set forth plaintiff's 
claim under the federal securities laws. The Federal 
Rule of Civil Procedure 8(a)(2) simply requires that a 
complaint set forth a "shurt and plain statement of the 
claim showing that the pleader is entitled to relief." 
There is no requirement that the pleading state "facts 
sufficient to constitute a cause of action," since it 
is the purpose of the Rules to avoid needless contro¬ 
versy over matters of form. 3 Moore, Federal Practice, 
Paragraph 8.13, pp. 1692-95. 

The Courts have recognized that the function of 
pleadings under the Federal Rules is to give fair notice 
of the claim asserted, so as to enable the adverse party 
to answer and prepare for trial, to allow for the doctrine 
of res judicata, and to show the type of case brought so 
that it may be assigned to the proper form of trial. 3 
Moore, Federal Practice, paragraph 8.13, pp, 1695. 

In Connol1y v. Gibson, 355 U.S. 41,47 (1957), 

Justice Black stated for a unanimous Court, "all the 
Rules require is a 'short and plain statement of the 
claim' that will give the defendants fair notice of 
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what the plaintiff's claim is and the grounds upon 
which it rests." See also, Mlnkoff v. Stevens. Jrs.. 

— F.2d 588 (2nd Cir. 1958); Dioquardi v. Durn - 
iD£. 139 F.2d 774 (2d Cir. 1944). 

There can be no doubt that the plaintiff's com¬ 
plaint gives fair notice of a claim under the Williams 
Act, section 14(e) of the Securities Exchange Act of 
1934. In fact, the lower Court itself recognized that 
the complaint "could be construed as including the 
Williams Act claims." Footnote 2 of the District Court's 
opinion (98a). However, the District Court refused to 
consider such claims, stating that, "This case sounds 
only in contract." (87a-88a). It did not "sound only 
in contract," and it was error for the court below to 
so construe it. 

*. This Court Previously Found a Probability 
That Defendants G & W and Bluhdorn Violated 
the Williams Act In Making the Tender Offer 

The Williams Act, Section 14(e) of the Securities 
Exchange Act of 1934, makes it unlawful "for any person" 
in connection with a tender offer to make any untrue 
statements of material facts or to omit to state any 
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material fact necessary in order to make any statement 
made, in light of the circumstances under which they 
are made, not misleading. 15 U.S.C. Section 78n(e). 
Under Section 27 of the Securities Exchange Act of 1934, 
*5 U.S.C. Section 7883, the federal courts have Juris- 
diction to grant a civil remedy including damages, for 
violations of section 14(e). See, e.g., J.I. Case Co. 
v * ^° ra ^» 377 U.S. 426 (1964); Chris Craft Industries 
Jnc. v. Piper Aircraft Corp. . 480 F.2d 3**1 , 362 (2nd 
Cir. 1973). 

Furthermore, Section 14(d) requires the filing 
and publishing of a statement containing the Inform¬ 
ation required by Schedule 13-d, promulgated by the 
Securities Exchange Commission (17 C.F.R. 240.13(d) - 
101). I tern 4 in Schedule 13-0 requires a statement of 
the "purpose of transaction." In G S- W v. A £■ P. supra, 
this Court indicated that G S- W had failed to comply 
with these requirements and that there was a reasonable 
probability that G & W and Bluhdorn had violated the 
Williams Act. This Court stated, 476 F.2d at 695-697: 

"A 6- P claims that G & W has violated 



I 


40 


section 14(e) of the Securities Exchange 
Act of 1934 by omitting certain material 
facts from its tender offer announcement: 

(1) G S-W's intention to acquire a con¬ 
trolling position In A & P or at least 
to exercise influence over A & P's manage¬ 
ment ana policies; and (2) G &W's hold¬ 
ings in other companies which indicate 
that G & W's acquisition of A & P stock 
is likely to result in violations of the 
antitrust laws by both companies.... We 
hold that A & P has demonstrated a proba¬ 
bility of success on the merits with 
regard to its §14(e) claim. 

"There can be no doubt that if G & W in¬ 
tended, when it announced its tender offer, 
to take control of A & P or to participate 
extensively in its management, its failure 
to disclose that intention constituted a 
violation of §14(e).... 

"Considerable evidence was adduced at the 
hearing which indicates that G & W purchased 
^ ^ P stock not for the purpose of investment 
but with a view to exercising influence or 
control...G & W has a well-established practice 
of eventually acquiring firms in which it 
initially purchased only a small percentage 
of the outstanding shares. It is likely that 
this acquisition practice will be applied to 
A & P, especially since G & W's present 
committment to purchase A & P shares represents 
the largest single committment in G & W's his¬ 
tory. In addition, A & P is such an 'over¬ 
priced' and 'rundown' corporation, in the 
opinion of Bluhdorn, that it could not possibly 
succeed as an 'investment'. But since in 
Bluhdorn's view much of A & P's difficulty 
is attributable to its present management, it 
is the type of company that would probably 
nake a sound acquisition with a replacement 
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of management. Bluhdorn indeed remarked that 
his 1 BohacK management team' possessed the 
skills and experience necessary to cause a 
turnaround of A & P. These facts and circum ¬ 
stances Indicate that A & P has a probability 
of success in proving at trial that G & W had 
an intention to obtain control of A & P or to 
Influence substantially its management, which 
Intentions it failed to disclose in violation 
of §l4(e). 

" It also appears that G & W omitted to state 
certain material facts indicating that there 
are substantial antitrust obstacles to G &W*s 
purchasing a large portion of A & P's shares. 

As stated above, Bluhdorn*s ownership of a con¬ 
trolling interest in Bohack, combined with 
G & W's large purchases of A & P stock creates 
a strong likelihood of antitrust litigation to 
prevent unlawful foreclosure of competition 
in the supermarket business. G & W also owns 
or control; several companies which are actual 
or potential suppliers of A & P, and apparently 
has planned to expand such operation so as to 
take advantage of its shareholder position in 
A & P. We have discussed above the exposure 
of G & W to potential antitrust liability for 
engaging in unlawful vertical integration. 

"The fact that, at the time it announced 
its tender offer, an antitrust action had not 
been commenced against G 6- W and that its 
liability was uncertain, does not excuse 
G & W s s failure to disclose all these relevant 
circumstances so that A & P shareholders could 
weigh them in reaching their decision whether 
or not to tender their shares. As we said In 
S.E.C. v. Texas Gulf Sulphur Co., 401 F.2d 833, 
849 (2 Cir. 1968) (en banc)...the disclosure 
requirements of the securities laws require 
'nothing more than the disclosure of basic 
facts so that outsiders may draw upon their 
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own evaluative experience in reaching their 
own investment decisions with knowledge equal 
to that of the insiders. 1 Those 'basic facts' 
bearing upon G & W's possible liability for 
antitrust violations were of obvious concern 
to those A & P shareholders who retaine d part 
of their holdings . 

M We hold that the record before the District 
Court demonstrated the probability of A & P's 
success on the merits on its claims of secur¬ 
ities law violations. 11 (Emphasis Supplied! 

C. In Refusing to Consider the Securities Law 
Claims, the District Court Improperly Re¬ 
quired the Plaintiff Class to Split Its 
Cause of Action. 


The court below's sole basis for rejecting the 
securities law claims was that plaintiff had filed a 
subsequent action, Lowenschuss II . which also set 
forth claims under the Williams Act (88a). Because of 
this, the court below mistakenly concluded that all 
securities law claims should be considered only in 
Lowenschuss I I . and therefore removed them from the 
present action. 

In so doing, the District C urt completely ignored 
the fact that the present action a; d Lowenschuss I I in¬ 
volve two different classes « * f plaintiffs. It Is not 


true that the present class, consisting of tendering 
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A & P shareholders, will have the opportunity to liti¬ 
gate their securities laws claims in the Lowenschuss 1 I 
action. The Lowenschuss I I action has been brought on 
behalf of a different class, defined as those persons 
who purchased common shares of stock of A & P during 
the period from February 1, 1973 to March 13, 1973. 

It is readily apparent that many members of the class 

as defined in the instant action are not members of the 

class as defined in the Lowenschuss I I action. As a 
result, the refusal of the District Court to consider 
securities law violations in the instant action operates 

to deprive a large number of the members of the class 

of tendering A & P shareholders of their right to seek 
recovery for violations of the securities laws, and thus 
represents a serious denial of a substantial right of 
these members of the class. 

The lower court, by consigning all securities law 
claims exclusively to Lowenschuss 11 . has committed a 
basic and fundamental error - namely, forcing the tend¬ 
ering A & P shareholders to split their cause of action 
in violation of Rules 2 and 18(a) of the Federal Rules 
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of Civil Procedure. Rule 18(a) provides: 

“A party asserting a claim to relief... 
may join, either as independent or as 
alternative claims, as many claims, legal, 
equitable, or maritime, as he has against 
the opposing party." 

In addition, under federal law relating to the 
doctrine of res judicata , a decision in an action is 
res judicata not only of the claims that were litigated 
in the action but which could have been litigated in the 
action. Thus, if the class of tendering A & P share¬ 
holders is denied the opportunity to litigate their 
claims for violations of the securities laws in the 
instant action, some other court at some future time 
may determine that the instant action is res judicata 
of their claim under the securities laws, even though 
the claim was never litigated. See, p.q. . McConnel1 
v. Travelers Indem. Co., 346 F.2d 219 (5th Clr. 1965). 
Since, under Rules 2 and 18(a) of the Federal Rules of 
Civil Procedure, plaintiffs (including a class of plain¬ 
tiffs) must litigate all their claims In a single action, 
it was error for the court to split the classes' cause 
of action between this action and the Lowenschuss I I 
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action. 

In an attempt to justify Its splitting of the cause 
of action, the District Court erroneously assumed that 
the plaintiff had himself construed the present action 
as sounding only In contract. However. In view of the 
plaintiff's vigorous assertion of the federal securities 
law claims in the briefs before the lower court, it is 
clear that the plaintiff never waived or abandoned any 
such claims. However, Instead of recognizing this fact, 
the District Court has ironically chided the plaintiff 
for pressing these claims in plaintiff's brief. Thus, 
the court below stated: 

"Although the plalntifl in his brief switches 
from claims sounding in contract to those in 
securities law, without compunction, it is 
clear to me that the questions before the 
Court is one solely of contract law." (88a) 

This criticism of the plaintiff was both unwarranted 
and unfair. Plaintiff was not switching from contract 
law claims to securities law claims; rather, throughout 
the litigation, he has been pressing his claims under 
both theories, which is precisely what he Is required 
to do under the Federal Rules of Civil Procedure. 



Finally, it is Important that the securities law 
claims and the contract law claims be litigated in the 
same action to prevent inconsistent and illogical re¬ 
sults. Here the defendants' defense to the claim for 
breach of contract boils down to the premise that they 
are excused from performing their contracts with the 
tendering shareholders under the doctrine of illegality. 
However, it is apparent that if there was any illegality, 
it stemmed directly from the acts of the defendants. 

Since these defendants were under a duty prescribed by 
the Williams Act to disclose all matters necessary to 
make the tender offer "not misleading," the failure to 
disclose the circumstances on which they are now relying 
for the defense of illegality itself constituted a vio¬ 
lation of their duty of disclosure under the Williams 
Act. 

In the final analysis, defendants G 6- W and Bluh- 
dorn have no satisfactory defense to this action, be¬ 
cause if they are excused from their breach of contract 
under the doctrine of illegality, then they must be 
liable for violations of the Williams Act because of 
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that same illegality. In seeking to split the class's 
cause of action, defendants are trying to defend the 
claim on the contract by taking the position that they 
are excused from contractual liability under the doctrine 
of illegality, while at the same time reserving the 
defense that they did not act illegally when it comes 
time to defend the claim under the Williams Act. De¬ 
fendants cannot have it both ways. Such a result would 
be obviously inconsistent and is precisely the type of 
situation which the rule against splitting a cause of 
action was designed to prevent. 

Accordingly, the court below's refusal to consider 
the securities laws claims in this action was error and 
should be reversed. Moreover, these claims raised sub¬ 
stantial issues of fact, as was previously recognized by 
this Court in G & W v. A S- P , supra, which held that there 
was a substantial likelihood that such violations existed. 
Therefore, it was Improper for the district court to 
dismiss the complaint upon a motion for summary judgment. 
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D ‘ f e 'r Erred in O'smisslng the 

Complaint Against Defendant Kidder, Pea- 
body t Co, Without An Fui dentiarv 

The Court below conmltted additional error In Its 
dismissal of the complaint against defendant Kidder, 
Peabody G Co., the "dealer-manager" for the tender offer. 
The theory on which Kidder, Peabody was sued was that it 
aided and abetted defendants G & W and Bluhdorn's viola¬ 
tion of the Williams Act with respect to the preparation 
of a false and misleading tender offer. The Court below, 
after Improperly having determined that the complaint 
sounded only in contract, dismissed the complaint as 
against Kidder, Peabody because Kidder, Peabody was not 

a party to the contract (90a). The Court below then 
stated: 

"In any event, there Is no showing on 
the record before me that Kidder, Pea¬ 
body knowingly and wilfully aided and 
abetted the violation of the Williams 
Act or any other statute. In acting 
as dealer-manager of the tender offer 
•t is true that Kidder, Peabody trans¬ 
mitted the offer to others. But there 
•s not the slightest scintilla of proof 

3 C , 1ear a,1e 9 atI °" that Kidder 
Peabody even knew or had reason to know 
of any infraction" (90a). 

In making the foregoing determination the District 






I 


49 

Court not only misstated the law in regard to aiding 
and abetting, but also ignored the existence of an out¬ 
standing issue of material fact which could not properly 
be determined without an evidentiary hearing. This Court 
has held that a District Court should not make a deter¬ 
mination upon a motion for summary judgment that there 
is no evidence that a person aided and abetted the vio¬ 
lation of the securities laws without an evidentiary 
hearing. S.i.C. v. Spectrum. Ltd. . 489 F.2d 536, 540 
(2nd Cir. 1973). See also Hochfelder v. Ernst S- Ernst . 

CCH Fed. Sec. L. Rep. paragraph 94, 781 (7th Cir., Aug. 

30, 1974). 

As previously noted, the Williams Act applies to 
"any person" involved in the making of a tender offer, 
which would include a "dealer-manager" such as Kidder, 
Peabody. 

As this Court recognized in S.E,C. v. Spectrum. Ltd. , 
supra, the standard of culpability of an aider and abet¬ 
tor does not require actual knowledge of the improper 
scheme plus an intent to further that scheme, but rather 
a standard of negligence should be applied. S.E.C. v. 
Spectrum. Ltd. , supra, 489 F.2d at 541, citing S.E.C. 
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v. Manor Nursing Centers. Inc. . 458 F.2d 1082, 1096 (2nd 
Cir. 1972); Hanly v. S.E.C. . 415 F.2d 589, 596 (2nd Cir. 
1969); S,E,C. v. Texas Gulf Sulphur Co. . 401 F.2d 833, 
854-855 (2nd Cir, 1968) (en banc), cert, den., sub nom, 

K1 ine v. S.E.C. . 394 U.S. 976 (1969). 

Furthermore, it has been stated that a party may be 
liable as an aider and abettor, despite his lack of ac¬ 
tual knowledge of the violations, if the party breached 
a duty to inquire into and disclose the underlying facts, 
and thereby facilitated the commission of the violation. 
Hochfelder v. Ernst £• Ernst , supra, at page 96, 579. 

Paragraph 23 of the complaint in the instant case 
(13a) clearly alleges that defendant Kidder, Peabody 
"aided and abetted defendant. Gulf & Western, in the 
making of said (tender) offer to the general public and 
said investment firm also warranted to the general public 
that the actions taken by their client in the tender of¬ 
fer were legal and proper." This allegation sufficiently 
states a claim upon which relief can be granted, under the 
doctrine of "notice pleading" as discussed previously in 
this argument. Accordingly, the District Court erred in 
granting defendant Kidder, Peabody's motion for summary 
judgment, and plaintiff's action against defendant Kidder, 
Peabody should be reinstated. 
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E. The Plaintiff Class is Entitled 
to Its Remedy Under the Federal 
Securities Laws. __ 

This action has been properly brought as a private 
class action for damages under the Securities Exchange 
Act of 1934, as well as for breach of contract under 
State Law. In essence, the Williams Act portion of the 
Securities Exchange Act was intended to give investors 
and the general public the same kind of protection with 
regard to tender offers as was afforded in other kinds 
of securities transactions. 

The United States Supreme Court has permitted and 
encouraged the institution of private actions for 

damages under the Securities Exchange Act. In J_,_ 

Case Co. v. Borak , supra, 377 U.S. at 432, the Supreme 
Court stated that private actions provide a "necessary 
supplement" to actions by the Government, and that "the 
possibility of civil damages or injunctive relief serves 
as a most effective weapon in the enforcement" of laws 
designed to protect the public interest. 

This Court has recognized that a person who is a 
victim of violations of section 14(e) has standing to 



52 


to sue for damages. In Chris Craft Industries v 

Pl£ er Aircraft Corp supra, this Court stated. 480 
F. 2 d at 361: 


private S ^? U?d ? 0t b ® relucta "t to imply a 

right of action when to do so will f ur t-hor 

the general objective of the statute invoked S e 

can conceive of no more effective means of fu^ther- 

a , general objective of §14(e) than to grant 

to Ini f ° f A 3 vlo1atlon of the statute standfng 
to sue for damages," ^ 


The defendants have improperly impugned the 
Plaintiff's motives in bringing this action by implying 
that plaintiff entered into the tender offer merely to 
make a quick profit, and that therefore the plaintiff's 
claim is not entitled to serious consideration by the 
courts. This argument overlooks the fact that G & W's 
tender offer was designed to encourage persons to tender 
A & P shares by holding out the expectation that they 
could make a quick profit In the transaction. Further¬ 
more. the policy of the Securities Exchange Act Is to 
protect all kinds of investors, whether they are seek¬ 
ing a quick profit or a slow profit. 

,n — c v * Texas G ulf Sulphur Co. . 401 F. 2 d 833 
( 2 d Cir. 1968), cert, denied . 394 U.S. 976 (1969), 
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this Court firmly rejected the notion that the federal 
securities laws seek to protect only the long-term 
conservative investor. In reviewing the District 
Court's test of materiality, this Court stated, 401 
F. 2d at 849: 

"The speculators and chartists of Wall and 
Bay Streets are also 'reasonable* investors 
entitled to the same legal protection afforded 
conservative traders." 

The plaintiff, and other members of the plaintiff 
class who purchased ASP stock in reliance upon the 
tender offer, did no more than what the defendants 
actively encouraged and expected when G S- W offered a 
price for the A & P shares which was higher than the 
market price. The expectation of a profit was merely 
the inducement offered by defendants in order to obtain 
the large number of A & P shares they des i red, and which 
they were unable to obtain by other methods. Under the 
circumstances, no improper motives can be Imputed to 
the plaintiff, who substantially changed his position 
in reliance upon the defendants' promises and misrep¬ 
resentations. 
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F. The Defendants Committed Further 
Violations of the Williams Act by 
Extending the Tender Offer in Bad 
Faith When They Had No Intention 
of Attempting to Consumate it. 

Following the District Court's preliminary in¬ 
junction against consummation of the tender offer on 
February 13, 1973, the defendants extended the tender 
offer until February 27, 1973, announcing that they 
would appeal the preliminary injunction to this Court. 

* j 

Subsequently, the defendants again extended the offer 
until March 16, 1973, while continuing to hold the 
tendered shares in their depository. This Court upheld 
the preliminary injunction on March 12, 1973. 

On March 16, 1 >•, the defendants again extended 
the tender offer until June 15, 1973. In the wire service 
release, G & W said that the offer was being extended 
because the District Court's injunction against consum¬ 
mation of the tender offer continues in effect, and that*. 

"The extension is designed to allow time for 
consideration of problems connected with liti¬ 
gation which is still pending between Gulf 
and Western and A 6 P. If the lltigat'on 
problems have not been resolved by the new 
expiration date, Gulf & Western indicated 
that it would consider a further extension." 
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G & W continued to hold the tendered shares In the 
depository, although it did allow tendering shareholders 
the option of withdrawing their shares as of March 14, 
1973. Throughout thi$ time, the defendants continued 
to maintain that the tende* - offer was legal, and they 
gave no indication that they would not comply with the 
directions of this Court to . . expedite further 
proceedings in this case. . .with a view to the earliest 
possible date for trial on the merits...." G & W v. 

A Sr P. supra, 476 F. 2d at 699. 

G 6 W's extension of the tender offer during the 
period following the remand of the case to the District 
Court was a representation to the tendering shareholders 
that it intended to take the necessary steps either to 
cure the defects in the tender offer cr to seek to 
establish the legality of the tender offer through the 
inter-corporate litigation. However, rather than pro¬ 
ceeding on either of these courses, G £■ W entered into 
negotiations with A 6 P to settle the litigation by 
withdrawing the tender offer, and, in fact was con- 

t 

cerned only with how it oould do so in a manner which 
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would defeat the present action of plaintiff and the 
members of the class. 

This Is borne out by the fact that, although plain¬ 
tiff had sought to intervene in the G & W v. A & P liti¬ 
gation, and had requested copies of all papers filed 
in that action, he was kept in the dark as to what was 
happening and, without his knowledge, G &W entered 
into two stipulations extending the time in which that 
case had to go to trial. During these extensions, 
rather than proceeding in the inter-corporate litigation, 
G & W moved to dismiss the plaintiff's complaint. The 
moment of truth came when, following the District Court's 
decision of July 25, 1973, dismissing the complaint, 

G &W immediately revoked the tender offer, which It 
previously had extended to August 17, 1973. 

G 6 W's true motives were confirmed when, follow¬ 
ing the dismissal of plaintiff's complaint and the 
revocation of the tender offer, Its counsel stated to 
the press that G & W had determined: 

". . . sometime ago to withdraw the offer 
rather than tie up its capital during a 
protracted antitrust suit that loomed when 
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ASP went to court to fight the offer, 
but G & W felt It couldn't pull out until 
the Federal District Court here decided 
a shareholder's suit seeking damages 
against G & W for failing to pay $20.00 
a share for A & P stock as promised, 
according to John Guzzetta, Esq., outside 
lawyer for Gulf & Western." (Quoted from 
Wall Street Journal of July 28 , 1973.) 

G & W's failure to disclose the true reasons for 
the extensions of the tender offer was a clear violation 
of the Williams Act Section 14(e) of the Securities 
Exchange Act of 1934, supra. 

Section 14(e) incorporates the same restrictions 
against fraud and deception set forth in section 10(b) 
of the Securities Exchange Act and Rule 1 OB-5 promul¬ 
gated thereunder. 17 C.F.R. section 240, 10B-5; 
Electronics Specialty Co. v. international Controls 
Corp ., 409 F. 2d 937, 945-46 (2nd Cir. 1969); G & W v. 

A & P . supra, 476 F. 2d at 695-96. 

The Congressional purpose in enacting Section 14(e) 
of the Securities Exchange Act was to encourage full 
and complete disclosure of al1 material facts in the 
making of cash tender offers. Congress clearly in¬ 
tended this philosophy of full disclosure, which 
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permeates the entire structure of the federal securities 
laws, to apply to cash tender offers when it enacted 
the Williams Act. Senator Williams himself stated, 

"The purpose of this bill is to require full and fair 
disclosure for benefit of stockholders while at the 
same time providing the offeror and management people 
opportunity to fairly present their case." 113 Cong. 
Rec. 854-855 (1967); "Cash Tender Offers," 83 Harv. L. 
Rev. 377 (1969). 

This policy is expounded in the following language 

appearing in the Congressional Record: 

"It has been argued that a cash tender 
offer is a straightforward business prop¬ 
osition which can be rejected or accepted 
by a shareholder like any other bid for 
his securities. But where no information 
is available about the persons seeking 
control, or their plans, the shareholder 
is forced to make a decision on the basis 
of a market price which reflects an evalu¬ 
ation of the company based on the assump¬ 
tion that the present management and its 
policies will continue. 

"The persons seeking control, however, have 
informat ion about themselves and about their 
plans which, if known, to investors might 
substantially change the assumptions on 
which the market price Is based. This bill 
(the Williams Bill) is designed to make 
the relevant facts known so that sharehold¬ 
ers have a fair opportunity to make their 
decision ." (S. Rep. No. 55, Rep. No. 1711, 
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90th Cong., 2d Sess., 
£• Admin. News at 2813 


2 1968 U.S. Code Cong, 
(emphasis supplled.)) 


In the case of Walling v. Beverly Enterprises . 

476 F. 2d 393 (9th Clr. 1973). the Court held that 
entering Into a contract of sa’* with a secret reser¬ 
vation not to perform is fraud cognizable under section 


10(b) of the Securities Exchange Act of 1934. The 
WalJJna case was an action brought on behalf of share¬ 
holders of a corporation, alleging that defendant 
corporation had entered into a contract to acquire the 
shareholders' stock in exchange for stock In defendant 
corporation. The holding in Wa11ing applies by analogy 
to the present case, where defendants extended a tender 
offer to acquire shares in exchange for cash with the 
secret reservation of not intending to proceed to con¬ 
summate the transaction. 

In the instant case, had G 6- W disclosed that its 
true intention in extending the tender offer was to 
gain an advantage in attacking plaintiff's action, 
and not to eventually seek to consulate the tender 
°^® r » then the shareholders who continued to tender 


their shares in response to the extensions would have 
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known that it was fruitless to do so. This would have 
given the tendering shareholders the knowledgeable 
choice of withdrawing and selling their shares elsewhere 
In order to cut their losses. Therefore, the mislead¬ 
ing of the tendering shareholders by G & W In connection 
with the extensions of the tender offer was a clear 
violation of the Williams Act. 






THE DISTRICT COURT ERRED IN HOLDING 
THAT THE DEFENDANTS WERE EXCUSED FROM 
THEIR CONTRACTUAL OBLIGATIONS BY REASON 
OF THE PRELIMINARY INJUNCTION AGAINST 
CONSUMMATION OF THE TENDER OFFER. _ 

A. G £ W's Tender Offer Became a Binding 

Contract Upon the Tendering of the Shares . 

Defendant G & W's tender offer made on February I, 
1973, and communicated to plaintiff and the general pub¬ 
lic on February 2, 1973, was an Irrevocable, unilateral 
offer to purchase up to 3,750,000 shares of A & P's 
common stock tendered on or before February 13, 1973. 

It was not merely a solicitation of offers, or an "offer 
for an offer," as the lower Court Incorrectly suggested 
In Footnote 4 of Its Opinion (99a). Rather It was a 
firm and specific offer of a unilateral contract which 
was to be accepted by the tendering of the shares. That 
this was the Intention of G & W In making the tender offer 
early appears from the terms of the offer. The tender 
offer stated: 

". . . G & W hereby offers to purchase 
3,750,000 shares of common stock .... 

"G & W will purchase all share* of A & 

P common stock which have been duly 






tendered by 5:00 P. M f S t 
Tuesday, February | 3 ‘ ° n 

maximum Q f 3 ,750.000 'shar« UP ,f° the 

febPuary 5 ?i° 0 ? 9 73 ar * s a ; e ta ndered°by 

?.• 75 °. ooo yv^a 

obUoateTtVXchas' ^ Ahe 3 "" 

aait tonal tendered shares n r ber ° f 

^7a). baS,S ••••'■ (EmphasTs t// e ° d 

e 

6XPreSS terms of *- tender offer clearly 
demonstrate that It Is a .. 

. . .. f'rm offer" which became a 

binding contract with earh ^ , 

each tendering shareholder as soon 

8S the shareholder tendered the A a p 

scribed Shares ,n ‘he pre- 

scribed manner. Moreover *.u i 

„ ' the ,an ^ °< the tender 

° ° r and the accompanying Letter of Te i 

a tier of Tender continually 

"* erred to " acce Ptance of this offer" by th „ 

which acceptance we, t , b ^^^ehol^. 

sha , a «-PUshed by tendering the 

Shan'S *---scribed the tender offer for 

example, *4 D f the Tender Offer states.- 

a'nc^theAcceptance^of*"tIT' r % ^ 

tender,nrstScra- nStn t 

accordance wlt^th^ terms oA^s'" 

Under the terms of the Tender Offer. 0 4 w had no 
2EU2P to reject properly tendered shares other than the 
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condition that It was only obligated to purchase a maxi- 
mum of 3,750,000 shares on a pro rata basis. 

A tender offer In the form made by G & W Is a classic 
exei ole of an offer of a unilateral contract with accept¬ 
ance being accomplished by the act of tendering the shares 
In accordance with the terms of the tender offer. Upon 
the proper tendering of the shares, G fc W's promise to 
pay for them ripened Into a legal duty. E.q. Grossman 
v. Sc he nker , 206 N.Y. 466, 100 N.E. 39 (1912); Scott 
V * Motor Lodge Properties Inr. 231 N.Y.S. 2 d 780 (1962); 
E raser Co . v. Kaufman. 138 N.Y.S. 2 d 743 (1955); | n re 
L ord's W in,, 175 MJsc. 921 , 25 N.Y.S. 2 d 747 (1941); 

City Scores Co. v. Ammerman . 266 F. Supp. 766 (D.C. 

1967). 

The tender offer also was a binding contract under 
the New York General Obligations Law, which provides at 
§5-1109: 

"Written Irrevocable offer. Except 
as otherwise provided In § 2-205 of 
the Uniform Commercial Code with 
respect to an offer by a merchant 
to buy or sell gooos, when an offer 
to enter Into a contract Is made In 
writing, signed by the offeror, or 
by his agent, which states that the 
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offer is irrevocable during a period 
set forth or until . flxedMme t^ 
offer shall not be revocable durlna 
such period or until such time becfuse 
Of the absence of consideration for 
the assurance of irrevocab11Ity." 


is conceded that New York law governs this act Ion 
and, accordingly, under New fork law the tender offer 
constituted an irrevocable offer which plaintiff and 
the tendering shareholders duly accepted when they 
tendered their shares. 


In Ba che 5- Co . v. Internation al Controls r^r p 
324 F. Supp 998. 1005 (S.D.N.Y. 1971), aff'd per 
4S9 F.2d 696 (2nd Clr.1972), this Court affirmed the 
holding that a cash tender offer became a binding con¬ 
tract upon the tendering of the shares, making the offeror 
company liable In damages when It wrongfully refused to 
accept and pay for the tendered shares. |„ the present 


case, plaintiff and the members of the plaintiff cU, 
properly tendered their shares within the time and 
manner specified by the tender offer, thereby creating 
a binding contract. The defendants have never claimed 
that the tendering shareholders In any way failed to 


perform their part of the bargain. 
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In addition, the plaintiff, In reliance on the 

I 

tender offer and the firm language used therein by G & W, 
changed position by purchasing 2,000 shares of A & P 
stock for thq purpose of tendering them to G & W In 
accordance with the terms of the tender offer. Even 
apart from the purchase of shares for the specific 
purpose of tendering them, the tendering shareholders 
changed their position by the act of tendering their A 6 
P shares and leaving them In the hands of G & W's de¬ 
pository in reliance on the tender offer, since by doing 
so the tendering shareholders sacrificed any opportunity 
they may have had to sell their shares on the open market 
as the market price of the A & P shares declined. 

The contracts under the tender offer are binding 
upon G & W In spite of the fact that the tendering share- 

a 

holders were given a right to withdraw the shares tendered 
prior to the close of business of February 9th or after 
April 3, 1973. This right of withdrawal merely complied 
with statutory requirements of the Securities Exchange 
Act, §I4(d) (5). The statutory right of withdrawal of 
tender merely creates an option to withdraw on the part 
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of tendering shareholders, which they might choose to 
exercise or not. G 6 W v. A & P . 476 F.2d 687, 698 . 

note 19 (2d Cir. 1973). It did not excuse G & W of its 

\ 

obligation once a binding contract was created. 

B. Defendants Cannot Be Excused From Their 
Contractual Obligations Under the Doctrine 
of Illegality, As Their Own Conduct Was the 
Source of the Alleged II legality. _ 

In the Instance case, there Is no doubt that the 
G 6 W tender offer constituted an offer of unilateral 
contract which the tendering A & P shareholders accepted 
Ly the tendering of their shares. In fact, it appears 
that the defendants' motion for judgment did not deny 
there was a contract, but rather argued that G & W was 
excused from its contractual obligations under a hybrid 
theory of imposslb 11 tty and illegality. 

The hybrid, and inherently self-contradIctory, nature 
of defendants' argument appears : rom the fact that, on 
the one hand, they argue that the plaintiff class cannot 
recover because the contract Is illegal, while, on the 
other hand, they steadfastly maintain that the contract 
is not illegal, but merely Impossible of performance 
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because of the preliminary Injunction. The defendants 
switch back and forth between one theory and the other 
"without compunction". In an effort to obscure the fact 
that they are not entitled to be excused under either 
theory. 

At the outset, we shall dispose of defendants' 
assertion that they are excused from their obligation 
to the tendering shareholders as a result of this Court's 
statement In GtW v. A t P , supra, 476 F.2d at page 
698, that: 

"A ( P shareholders . . . have no 
Inherent right to proceed with an 
unlawful tender; a requirement of 
lawfulness Is Included by Implication 
In every tender offer." 

The clear meaning of the above language Is simply 
that the interests of the tendering shareholders would 
not Justify specific performance of an Illegal tender 
offer. However, this would In no way prevent G 6 W from 
litigating the legality of the tender offer on the merits 
or from taking steps to rectify antitrust problems In 
order to permit legal consummation of the tender offer. 
Nor did It preclude tendering shareholders from holding 
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G 6 W responsible for monetary damages as -esult of the 
tender offer not being consummated. The latter Issue 
simply was not before this Court In G & W v. AtP, and 
this Court never enjoined G & W from paying damages to 
the Innocent parties whom It may have injured. 

Because G S W chose not to litigate the preliminary 
Injunction on the merits, G S W Itself foreclosed a final 
determination of whether Its tender offer was legal. 
Nevertheless, this In no way diminishes the underlying 
fact that the prelImlnary Injunction was upheld by this 
Court based on the likelihood and probability that G ( W 
and Bluhdorn had Indeed violated the antitrust and 
securities laws in making the tender offer. The defend¬ 
ants cannot escape responsibility for these violations 
merely on the ground that they chose not to litigate them 
to a final result. 

The circumstances under which the doctrine of 
"Illegality" will excuse performance of a contract are 
extremely limited. The Idea that a contracting party 
may escape the consequences of Its own Illegal acts has 
found little favor with the Courts. E.g., A.C. Frost & 
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Co* v * Couer D' Alene Mines Corporation . 312 U.S. 38, M», 
(Wl). Thus It Is well established that "Illegality" 

Is not a defense .'here the circumstances are such that 
only one party to the contract was aware of the facts 
creating the alleged Illegality or, as Is clearly the 

o 

case here, where only one party to the contract was a 
participant In the events leading to the alleged 11 legal' 
Ity. In such circumstances, the other party to the con¬ 
tract, L*£*» the Innocent party, Is entitled to enforce 
the contract, at least to the extent of recovering damages. 
These principles are set forth In the Restatement of 
Contracts as follows: 

"§599. Ignorance of Facts Rendering Bargain Illegal. 
Where the illegality of a bargain Is due to 

(a) facts of which one party Is 
Justifiably Ignorant and the other party 
is not, or 

(b) statutory or executive regu¬ 
lations of a minor character relating to 
a particular business which are unknown 
to one party, who Is Justified In assum¬ 
ing special knowledge by the other party 
of the requirements of the law 

the Illeg ality does not preclude recovery bv the 
Ignorant party of compensation for any performance 
rendered while he is still Justifiably Ignorant, 
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or for losses Incurred or gains prevented bv 
non-perfo rmance of the baraaIn ." (Emphasis 
supplied). 

"§458. Supervening Prohibition or Prevention bv 
Law. 7 

A contractual duty or a duty to make compen- 
satIon Is discharged. In the absence of clrcumsrances 
showing either a contrary Intention or contributing 
fault on the part of the person sublect to the duty. 
where performance Is subsequently prevented or pro- 
hlbIted 


(a) ... 

(b) by a Judicial, executive or 
administrative order made with due 
authority by a Judge or other officer 
of the United States, or of any one of 
the United States." (Emphasis supplied) 

In applying §458 of the Restatement, the Courts 
have been careful to emphasize that Illegality which Is 
the fault of the party owing the performance does not 
excuse liability for d&.»ges. Thus, In Seedma n v. 
Friedman , 132 F.2d 290, 296 (2d CIr. 1942), this Court 
stated: 

"The court, however, stressed the In¬ 
junction as a supervening act making 
impossible the performance of the con¬ 
tract. There has been much discussion 
In this case of the rule that performance 
of a contract is excused where It Is 
forbidden by a Judicial order. We shal1 
not, however, go Into that problem further 
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-~ WlIVi QUl 

_* order. A.L.I. 

Restatement, Contracts, §458. It 
would appear here that there was suf¬ 
ficient contributory fault on the part 
of the debtor, whose fraud was the basis 
of the order, to prevent application of 
the rule.' 1 (Emphasis supplied) 

This sanu, principle is applicable under New York 
law as well as federal law, as this Court recently re¬ 
cognized In fearlstein v. Scudder & German . 429 F.2d 1136, 
1140 f.n. 4 (2nd Clr. 1970): 


"Under New York law, a party to a 
contract who renders Its performance 
Illegal by his own fault appears to 
be liable for breach. See Dolman v. 
United States Trust Co., 206 Mlsc. 929. 
134 N.Y. S.2d 508, 511, aff'd, 1 A.D. 

2d 809, 148 N.Y.S. 2d 809, rev'd on 
other grounds, 2 N.Y. 2d 110, 157 N.Y.S. 
2 d 537, 138 N.E. 2d 784; Restatement of 
Contracts §§457, 458." 


And in Peckham v. Industrial Securities Cn t 
31 Del. 200, 113 Atl. 799 (1921), a case frequently cited 
by the New York courts, see e^., Berger-Tllles niJ 

■&C£* v * York Assoc iates. Inc .. 53 Mlsc. 490, 279 
N.Y.S. 2d 62 (1967), Brown v. J. P. Morgan t Co f . 

177 Mlsc. 626, 31 N.Y.S. 2d 323 (1941), the Court «ald: 
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The cases on the subject are not 
numerous, neither are they uniform 
in holding that an Injunction secured 
by a private party will not excuse 
performance of a contract. But they 
do seem to be uniform In holding that 
where the contract Is lawful and possible 
of fulfillment, such an Injunction will 
not excuse a breach. And there is also 
uniformity In this: that where the in- 

junctLon p_r other judici al Interferons t« 

caused by the fault of the defendant lt‘ 
will not e xcuse the performance of his 
CPf)tr9C.t • " (Emphas 1 s supp 1 led.) 

The same basic principle, l.e., that as to an In¬ 
nocent party Illegality Is not a defense, applies to 
conduct which Is In violation of the securities laws. 
Thus, while Section 29 (b) of the Securities Exchange 
Act of 1934, 15 U.S.C. Section 78 cc (b), renders void 
contracts made in violation of the Act, this has been 
interpreted as meaning void onlv as to perpetrator of tha 
violation, and not as to the innocent party injured 
thereby. This was spelled out by the Supreme Court In 
the leading case of Mills v. Electric Auto-Lite Compan y 

396 U.S. 375, 386-388, 90 S. Ct. 616, 622-623 (1970), as 
follows: 
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of the Act, which 


"We do not read §29 (b) 

declares contracts made In violation of the 
Act or a rule thereunder 'void * ★ * as 

[no!» dS thC r,9htS ° f ' the vl °lator and 
know ng successors !n Interest, as re- 

quI ring that the merger be set aside 

bec f use the ^rger agreement is a 
th^r d rh W ° nt M Ct# Ih>s langu age establ 
the qu . tl<:y Party_Js precIudad ~frorn 
S a f g rc.nq the contracT aga h m^n unwlflino 
J ino gent party, but It does not compel the 
conclusion thar contract Is'a nullify " 
c reating no enforceab le rights even In * Y * 


grty Innocent of the violation - ThS"T^we r 
federal courts have read §29 (o). which has 
counterpart. In the Ho!d.n g Comp^r^t 
the Investment Company Act, and the Invest- 

as f«nde Inq the contr.rr 
^rely voidable at the option of the 

Thls lnt «fPretat Ion Is eml- 

areluff Th ® lntere,t of the victim 

rUhrrir? )I Pr ° tected b f 9'vlnr, him the 

vl?d wh^, ^ C di t0 r * 5ard the contract as 
oid where he has not Invoked that right 

would only create the posslbllty of hlrdshlps 

to him or others without necessarily advanclna 

:^r y poi,cy ° f (E^Xsis 


To the same effect are A.C, Frost e. m v . Coeur 
OI AIqne Mines Core, , supra, Bankei^JJfe_&_Casualtx 
~ p * ny ' v ‘ BeHanca Corp.. 288 F.2d 784 (7th Clr. 1961), 
^ 388 u - s - 327. 82 S. Ct. 47 (19*1); Wood v. 

Reailk, 248 F. 2d 549 (7th Clr. I957)i Fuller v. DUbert 
244 F. Supp. 196 (S.D.N.Y. 1965). 
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Nor does the fact that the alleged Illegality stems 
from an antitrust violation excuse a breach of contract 
In a suit by an Innocent p>rty, see Kelly v. Kosuga . 

358 U.S. 516 (1959)* General Aniline and Film Corn , 
v. Payer Company, 281 App. DJv. 668, 117 N.Y.S. 2d 
497 (1st Dept. 196?, affirmed . 305 N.Y. 479 (1953). 

Application of t.e foregoing principles to the 
Instant case requires that the deft Hants' motion for 
summary Judgment be denied. It Is clear from the prior 
decision of this Court In the G & W v. A £■ P litigation 
that the Illegality which G & W is asserting here Is, 

In reality, its own illegal acts and conduct in connection 
with the making of the tender offer. 

Ac the very least, the defendants' responsibility 

for these alleged violations presented a disputed issue 

of material fact which clearly precluded summary Judgment 

In favor of defendants In the present case. Instead, 

the District Court Improperly took it upon Itself to 

resolve this issue against the plaintiffs, as follows: 

'The Impossibility here, at least to 
the extent that It Is based on the anti¬ 
trust violations, cannot be said to be 
caused by any particular party. If there 
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be an antitrust violation here. It Is 
the result of the Juxtaposition of 
facts which were not Intentionally 
Incurred by defendants. 

The defendants have from the beginning 
denied that In fact the acquisition of 
the tendered shares would create potential 
market conditions violative of the anti¬ 
trust laws. Nor have defendants ac¬ 
knowledged that they have violated the 
Williams Act"(93a-94a). 

The question of whether the defendants caused or 
"Intentionally Incurred" the antitrust violations, upon 
which the preliminary injunction was part 1v based, Is 
a disputed factual Issue which the Court could not 
properly determine upon a motion for summary Judgment. 
Furthermore, the Court said nothing about the defendants * 
responsibility for the probable violations of the Secu¬ 
rities Exhange Act of 1934. Rather than permitting an 
evidentiary hearing on these Issues, the District Court 
merely relied on the defendants• own self-serving denials 
of such violations. 

The lower Court Incorrectly assumed that defendants 
did not cause the illegality that resulted In the pre¬ 
liminary Injunction, but that It was caused merely by 
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a "Juxtaposition of facts" for which defendants could 
not be held responsible. Not only is this assumption 
not supported by the record, but the record supports 
a contrary finding. In any event, such inferences 
could not properly be construed against the plaintiff 
class in dismissing the complaint. 

The record In W v. P litigation contained 

substantial evidence of G & W's and Bluhdorn's conscious 
attempt to acquire control o* A & P. Furthermore, these 
defendants must be presumed to have had prior knowledge 
of their various holdings and the other facts that pro¬ 
vided the basis of the preliminary Injunction. To excuse 
them on the ground that the Illegality resulted merely 
from a "Juxtaposition of facts" would create a dangerous 
precedent, since most, if not all, antitrust and securities 
law violations may be argued as b .7 *he result of an 
unintentional "Juxtapositions of facts." Such a legal 
precedent would inevitably come back to haunt the Courts 
In their enforcement of antitrust and securities laws. 
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The District Court brushed aside G 6- W's clear 
res pons lb H tty for having brought the preliminary In¬ 
junction upon itself by its own wrongful conduct by 
stating: 

"The impossibility In this case rests 
on the finding of this Court, affirmed 
by the Court of Appeals, that issues 
raised by A <- P, not G t W, are such 
that preliminarily this tender offer 
should not go through. If any party 
is going to be characterized as an 
efficient cause of the impossibllty 
here, then A ( P must bear that stamp, 
not G t W." (9^a) 

This suggestion that A t P's suit was the efficient 
cause of the injunction rather than G S- W's wrongful 
conduct Is like saying that the problems of an anti¬ 
trust violator were caused by the Justice Department 
or Attorney General In prosecuting and not by the 
violator of the antitrust laws. 


i 
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Defendants May Not Be Excused From Their 
Breach of Contract Under the Theory of 
Impossibility of Performance, Since They 
Failed to Do All That Was Within Their 
Power to Consummate The Tender Offer. 


As has been previously pointed out, the defense 
being asserted by the defendants boils down to one of 
illegality," because the preliminary injunction was 
based on the likelihood and probability that the tender 
offer was Illegal under the antitrust and securities 
laws. However, even if the case were to be approached 
from the standpoint of "impossibility of performance", 
it was still error for the District Court to grant sum¬ 
mary judgment in favor of the defendants, as there were 
disputed issues of fact with respect to that theory of 
defense. 

It is well settled that before the defense of impos¬ 
sibility can be applied, a party must do all within Its 
power to perform the contract regardless of the hardship 
Involved, See Brown v. J,P, Morgan £■ Co. . 177 Mlsc. 626, 
635, 31 N.Y.S., 2d 323, 333 (1941), DezsofI v, Jacoby . 

178 Misc. 351, 36 N.Y.S. 2d 672 (1942). This principle, 
as applicable under New York law, is set forth In Klyolchi 


I 
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Fui Ikawa v. Sunrise Soda Water Works Co. . 158 F.2d 490, 
492-493 (9th Cir. 1946), as follows: 

"The rule regarding impossibility of 
performance as an excuse for not dis¬ 
charging such an obligation Is well 
stated In the case of Richards 6- Co. 
v. Wreschner, 174 App. Dlv. 484,156 
N.Y.S. 1054. The court In that case 
Involving a defendant's failure to 
provide antimony because of adverse 
war conditions held, quoting from 
Cameron Realty Co, v, Albany , 207 N.Y. 

377, 101 N.E. 162, 49 L.R.A., N.S., 

922, 


•It Is a well-settled rule 
of law that a party must 
fulfill his contractual ob¬ 
ligations. Fraud or mutual 
mistake, or the fraud of one 
party and the mistake of the 
other, or an Inadvertence in¬ 
duced by the one party and 
not negligence on the part of 
the other, may relieve [one] from an 
expressed agreement, and an act 
of God or the law or the inter¬ 
fering or preventive act of the 
other party may free one from 
the performance of It; but If 
what Is agreed to be done Is pos¬ 
sible and lawful the obligation 
or performance must be met. 01 f- 
flculty or Improbability of ac¬ 
complishing the stipulated under¬ 
taking will not avail the obligor . 
it must be shown that the thing 
cannot bv any means be effected . 
Nothing short of this will excuse 
nonperformance. The courts will 
not consider the hardship or the 
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expense or the loss to the 
one party or the meaqerness 
or the uselessness of the 
result to the other . They 
will neither make nor modi¬ 
fy contracts nor dispense 
with their^performance. When 
a party by his own contract 
creates a duty or charge upon 
himself, he Is bound to a pos¬ 
sible performance of it, be¬ 
cause he promised it, and did 
not shield himself by proper 
conditions or qualifications .' 
(174 App. Dlv. 484, 156 N.Y.S. 
1056) (Emphasis supplied.) 


The rule applies as well to any obliga¬ 
tion, the performance of which is sought 
to be excused. Dezsofi v. Jacoby . 178 
Misc. 851, 36 N.Y.S. 2d 672; Brown v. 

J.P. Morgan & Co,. Inc. . 177 Misc. 626, 

31 N.Y.S. 2d 323." 

The instant case, at the very least, presents a fac 
tual Issue as to whether G & W did all within Its power 
to fulfill its contractual obiigat, is to the tendering 
shareholders. The Court below failed to properly recog¬ 
nize the existence of this issue of fact, and instead re 


solved the factual 


question against the plaintiff as fol 


lows: 


"It cannot be suggested that the defend¬ 
ants sought to extract themselves from 
this contract by their own purposeful 
acts. On the contrary, they have vigor¬ 
ously sought to defend against such al¬ 
leged violations" (94a). 
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Actual 1”, the established facts show that far from 
doing all within Its power to comply with the contractual 
obligations, G & W did virtually nothing. It Is clear 
that G & W maj-» no effort to cure the defects In the 
tender offer that led to the preliminary injunction 
against Its consummation. It made no attempt to correct 
the alleged antitrust violations. It made no attempt to 
make further disclosures and thereby cure the alleged 
securities law violations. Finally, and most Important, 
it made no attempt to pursue the G & W v. A & P litiga¬ 
tion to vindicate Its claim that the tender offer was 
legal. On the contrary, it settled that litigation to 
the prejudice of the tendering shareholders shortly af¬ 
ter the District Court filed its opinion in the instant 
case. 

That any of the foregoing courses of action to cure 
the defects in the tender offer might have been expen¬ 
sive or burdensome to G & W does not in any way excuse 
its failure to make such efforts. The Courts in New 
York, as well as other jurisdictions, have repeatedly 
held that financial hardship or increased expense do not 
give rise to the defense of "impossibility of performance." 


< 




N.Y. 2d 275, 296 N.Y.S. 2d 338, 244 N.E, 2d 37 (1968); 
American Store Equipment and Cons t ruction Coro, v. Buffalo 
Municipal Housing Authority 202 Misc. 222, 111 N.Y.S. 2d 
688 , aff'd., 282 App. Div. 824, 122 N.Y.S. 2d 533, aff'd., 
306 N.Y. 773, 118 N.E. 2d 478 (1953). 

This rule applies even when the additional expense 
Is the result of an Injunction brought by a third party. 
S - ava< * e v * Peter K lew It Sons' Co. . 432 P.2d 519 (Ore. 1967), 
opinion modified on other grounds, 437 P.2d 487 (Ore. 

1968 ). 

Directly oh point Is the leading case of Peckham v. 
jnd_us.tr la 1 Securities Co.. 31 Del. 200, 113 A .799 (1921), 
in which the defendant sought to be excused from his con¬ 
tract on the theory of "Impossibility of performance," 
because of a preliminary injunction secured by a third 
party against the consummation of the contract. The 
Court held that there was no showing of impossibility 
because the defendant had not made a bona fide effort to 
dissolve the injunction or to remedy the underlying causes. 
This holding has been cited with approval and followed by 
New York courts. Brown v. J.P. Morgan & Co. . supra . 31 
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N.Y. S.2d at 334; see also, Dezsofi v. Jacoby . 36 N.Y.S. 
2d 672, 178 Misc. 851 (S.Ct. 1942). In Peckham , the 
Court stated: 


. . But In the honest effort 
to carry out his agreement he must. 

If possible, procure the dissolution 
of the Injunction, or secure the dis¬ 
missal of the interfering proceeding 
by removing the cause therefor . 

* ★ * 

". . . [Wje are also of the 
opinion that the plea setting up such 
excuse must show the injunction re- 
1 ied upon as a defense made perfor¬ 
mance impossible, and also that it 
was not secured by the act or fault 
of the defendant . A party will not 
be permitted to escape liability un¬ 
der his contract by securing or con¬ 
senting to an injunction. And, if 
the defendant could have secured a 
dissolution of the injunction. It did 
not make performance of his contract 
impossible within the meaning of the 
law . It must appear that the in¬ 
junction was not secured by the act 
or fault of the defendant, and also 
that an effort has been made by the 
defendant to dissolve the Injunction 
or that such an effort would have 
been futile, if made." Id., 113 A. 
at 802. (Emphasis added.) 

It is apparent that, for purposes of defendants' 


motion for summary judgment, there were factual issues 
as to whether G & W did all within its power to perform 
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Its contract and, therefore, It was er-or for the District 
Court to grant summary judgment to the defendants on the 
theory of impossibility of performance. 

D. The District Court Erred in Finding That 
The Plaintiff Class Had Such Knowledge 
of The Alleged Illegality Or Impossibil¬ 
ity As to Bar Their Recovery of Damages 
Under The Contract f _ 


Another disputed issue of fact which the District 
Court improperly resolved against the plaintiff class-- 
and contrary to the facts of record-- was the question 
of whether the tendering shareholders had such prior 
knowledge of the alleged Impossibility or illegality as 
to bar their recovery under the contract. The lower court 
stated: 

"... Thus, to recover a party must be 
ignorant of the facts constituting the 
illegality at the time the contract be¬ 
comes irrevocable for him. As plaintiff 
stated in his papers, he tendered the 
shares sometime after the 2nd of Febru¬ 
ary and before the 13th of the month. 

As of the 5th of February, all share¬ 
holders of A & P can be held to be on 
notice of the pendency of the litiga¬ 
tion regarding the propriety of the 
tender offer, and clearly the result 
of the litigation is the basis of the 
impossibility of performance here. 

. . . Thus, even if this court were 
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of the persuasion that there were il¬ 
legality here, It must be assumed 
that plaintiff was on notice of the 
facts comprising the impossibility, 
namely, allegations of Antitrust and 
Securities Acts violations to an ex¬ 
tent which would preclude his re¬ 
covery." (Emphasis added.) (95a) 

Here the lower court has not only ignored the ex¬ 
istence of a disputed issue of fact, but has "assumed" 
facts that are not of record. Actually, the only "no¬ 
tice" plaintiff received was news reports about the in¬ 
tercorporate litigation. These published reports merely 
revealed that defendant G & W had instituted suit against 
A & P management for opposing the tender offer, and that 
A S P had filed a countersuit alleging antitrust and se¬ 
curities law violations. Defendant G & W not only denied 
these allegations in the press, but continually main¬ 
tained that the tender offer was legal and would be up¬ 
held in the courts. 

It cannot be assumed that plaintiff knew of any 
inherent illegality in the tender offer and the "juxta¬ 
position of facts" surrounding It. The District Court 
itself has pointed out that it made no determination of 
"the merits of the alleged violations of the Securities 
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and Antitrust Laws" In Its opinion of February 13, 1973 
(94a). It merely held that "these questions are sub¬ 
stantial, difficult and doubtful" (94a). Yet, Ironically, 
the lower court has attempted to excuse G & W and Bluh- 
dorn -- who had full knowledge of the facts concerning 
the tender offer and the alleged violations -- of any 
responsibility for incurring the preliminary injunction, 
while holding that the tendering shareholders had notice 
of facts that should have led them to conclude that the 
offer was illegal or impossible of performance. 

The record contains no facts that would in any way 
support the lower court's assumption that, at the time 
of tender, "plaintiff was on notice of the facts com¬ 
prising the impossibility." At the time of tender there 
was no injunction -- merely litigation. Plaintiff had 
no way of knowing that the District Court would issue a 
preliminary injunction late in the day on February 13th, 
or that it would be affirmed by this Court, or that 
G £• W would subsequently choose not to litigate the 
Injunction on the merits or to take other steps to le¬ 
galize the consummation of the tender offer. Yet know¬ 
ledge of al1 these future events would have been neces- 
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sary In order to put plaintiff on notice of the alleged 
"Impossibility." Thus, In holding that plaintiff was 
on notice of Illegality or Impossibility, the lower court 
held plaintiff responsible for having a knowledge and 
understanding of the facts surpassing that of defendants 
and the Court itself. 

As will be more fully discussed in Point VI., the 
omission of a "litigation out" provision from the tender 
offer entitled the tendering shareholders to assume that 
G &> W would bear the risk of adverse consequences arising 
from litigation over the tender offer. However, even 
without this assumption, the extent of any knowledge by 
the tendering shareholders as to the illegality of the 
tender offer clearly presented a question of fact which 
could not be determined on motion for summary judgment. 
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POINT I V 

THE COURT BELOW ERRED IN HOLDING 
THAT G & W HAD DEALT FAIRLY WITH 
THE TENDERING SHAREHOLDERS. 

In granting summary judgment in favor of defendants, 
the Court below held that the maker of a tender offer 
had "...a duty of dealing fairly with the persons making 
the tender" but that "There Is no evidence that defend¬ 
ants have done anything other than deal fairly with 
plaintiff and the class he represents" (97a). We agree 
that fair dealing cert Inly Is one of the duties which 
the law Imposes on the maker of a tender offer; however. 
It Is not the only duty. The maker of a tender offer 
also is under a duty to comply with its contractual 
obligation and to make all the disclosures of material 
facts required under the securities laws. Therefore, 
even If there were a basis for concluding that G & W 
had dealt fairly with the tendering shareholders — 
which there was not-this, by itself, would not be 
sufficient to authorize the granting of suimary judgment 


in Its favor 
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The Court below based its conclusion that G S- W 
had dealt fairly with the tendering shareholders on the 
erroneous premise that although it had extended the tender 
offer three times, during each extension of the offer the 
tendering shareholders were permitted to withdraw their 
shares at any time (96a). In reality, G S- W did not give 
tendering sharesholders the option of withdrawing their 
shares until March 14, 1973. Furthermore, the record shows 
that G & W's extensions of the tender offer were made in bad 
faith and solely for the purpose of escaping liability to 
the tendering shareholders. As pointed out in Point II F, 
supra, G 6 W extended the tender offer not for the 
purpose of curing the defects which led to its being 
enjoined, and not for the purpose of proceeding to the 
speedy trial on the merits of the G & W v. A £• P action 
as this Court had suggested, but rather solely to gain 
time to attack the instant law suit. G & W did not 
disclose to the tendering shareholders that this was 
its purpose In extending the tender offer. Its failure 
to disclose this true intention was, itself, a violation 
of the Williams Act, and certainly rebuts any suggestion 
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that G «. W acted fairly with the tendering shareholders, 
Moreover, this Court found In the G S- W v. A 6 p 
litigation that there was a reasonable probability that 
G SW had violated the Williams Act In falling to make 
required disclosures In the tender offer. If G £. W had 


m fact failed to make requl red d isc losures. then, by 
definition, it did not act "fairly" with the tendering 
shareholders. Given the fact that this Court had held 
that there was a reasonable probability that A s P 
would succeed In Its contention that G «. W had violated 


the Williams Act In the making of the tender offer, the 
evidence In the record at least raised a genuine Issue 
of fact as to whether G & W had acted fairly with the 
tendering shareholders In the making of the tender offer. 
Thus, to the extent that the decision below Is predicated 
upon the finding that G S W acted fairly to the tender¬ 
ing shareholders. It is clearly in error,as there was 
a genuine issue of fact present as to whether G & W 
had acted fairly" which could not be resolved against 
the plaintiff class on motion for summary judgment. 
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POINT V 

THE PLAINTIFF CLASS SUFFERED 
LEGALLY COGNIZABLE DAMAGES. 

The court below, acting sua sponte , also held that 
the complaint should be dismissed because the tendering 
shareholders had suffered no damages "cognizable at 
law" (97a). Although admitting that this point had 
been neither briefed nor argued by either side, the 
court below actually made this the sole grounds for 
dismissing the complaint. Thus, the court below stated 
(96a-97A): 


". . .There is moreover, serious ques¬ 
tion as to the issue of what, if any, damages 
the plaintiff and the class he represents 
have sustained. This point has not been 
briefed by either side . But I seriously ques¬ 
tion what. If anything, could be assessed as 
damages. The defendants have extended the 
tender offer three times but each extension 
of the offer has permitted plaintiff and the 
class which he represents to withdraw any 
shares which may have been tendered. Plain ¬ 
tiff and the class, thus, have not been 
deprived of the use of their shares. 




. .However, since plaintiff and the 
class he represents have suffered no dam- 


Mli ■ h ~ 11 •! i-1 1 il flii lLi a 


be dismissed." (Emphasis supplied.) 


In stating that the tendering shareholders had 
not been deprived of the use of their shares, the 
court below clearly misread the terms of the tender 
offer. In point of fact, the tendering shareholders 
were deprived of the use of their shares for a sub¬ 
stantial period of time, and they suffered a sizable 
monetary loss as a direct result thereof. 

The court below Incorrectly stated that, under the 
terms of the tender offer, there was no final contract 
until the end of the day on February 13, 1973 (S'5a), 
and that a tendering shareholder could withdraw his 
shares at any time until that day. Both the express 
terms of the offer and the facts of record clearly 
demonstrate that this was not the case. Under the ex¬ 
press terms of the tender offer, a binding contract was 
created whenever an A & P shareholder accepted the 
offer by tendering his shares in the manner prescribed 
in the t der offer, G & W had no option to reject 
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the shares If they were properly tendered. Therefore, 
It Is clear that the creation of a binding contract 
was not deferred until the end of the day on February 
13, 1973, as the lower court stated. Furthermore, the 
lower court utterly Ignored the fact that under the 
express terms of the tender offer, the tendering 
shareholders could not withdraw their shares between 
February 9 and April 3. 1973 . During that period of 
time, the tenders were to be Irrevocable (Tender offer, 
§ 3 (17a-l)). 

The record clearly shows that after February 9th, 
the earliest time that tendering shareholders had the 
option to revoke their tender was March 14, 1973, when 
G & W first announced that tendered shares could be 
withdrawn. Therefore, even under the lower court's 
own test of damages, there was a period of at least 
29 days during which appellant and the plaintiff class 
were "deprived of the use of their shares." For those 
shares tendered prior to February 9, 1973, the period 
of Irrevocability was 33 days . During those 29 to 33 
days, the market price of A & P stock dropped from a 
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high of 18-5/8 on February 9th and a high of 18-1/2 on 
February 13th to a low of 14-5/8 on March 14, 1973, the 
day that G & W announced the tendered shares couhl be 
withdrawn. As the price of A & P stock plummeted, the 
tendering shareholders had no opportunity to sell their 
shares to avoid further losses, even if they had wanted 
to do so, because during that time the tenders were 
irrevocable. 

This Court has recognized that the decline in 
market value of securities is a proper element of 
damages under similar circumstances. See Pearistein v. 
Scudder and German , 429 F.2d 1136 (2d Cir. 1970), on 
remand, 346 F. Supp. 443 (S.D.N.Y. 1972). See also 
Landry v. Hemphill, Noyes & Co.. 473 F.2d 365 (1st 
Cir. 1973). However, the damages actually suffered by 
plaintiff and the members of the class were much greater 
than just the decline in the market value of their stock, 
for they also lost the benefit of their bargain for the 
sale of thelr stock. 

That loss of bargain damages are recoverable for 
breach of a tender offer was recently recognized in 


/ 


y 
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Bache S- Co . v. International Control Corp.. 339 F. Supp. 
341 (S.D.N.Y.), affirmed . 469 F. 2d 696 (2d Cir. 1972). 
There the court held that all the remedies available to 
a seller for breach of contract under the New York 
Uniform Commercial Code were available to a tendering 
shareholder where the maker of the tender offer has 
breached the contract. The court stated,(399 F. Supp. 
348-349;) 

"Since New York law applies, 
damages must be assessed under the New 
York Uniform Commercial Code. At the 
outset it Is important to note that 
the general policy of the New York 
Uniform Commercial Code ("UCC") is 
as fol1ows: 

§ 1-106 Remedies To Be Liberally 
Administered 

(1) The remedies provided by this 
Act shall be liberally administered to 
the end that the aggrieved party may be 
put in as good a position as If the 
other party had fully performed . . . 

(New York UCC.) 

(A) Unsold Securities 
(1) Section 8-107 

The New York UCC gives a seller 
of securities the right to recover the 
agreed price of the securities as an 
'alternative' to any other remedy. The 
controlling section is §8-107(2) which 
reads in pertinent part: 

•Where, pursuant to a contract to 
sell or a sale, a security has been de¬ 
livered or tendered to the purchaser, and 
the purchaser wrongfully iIs to pay for 
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the security according to the terms 
of the contract or the sale, the 
I SMer may as an alternative to any 
other remedy reco ver the 
price of the security , . . # • 


The commentary on this section 
acknowledges that thfe Is a rule pecul¬ 
iar to New York, a__rule relieving th» 
ja iler of securities tendere d or dell»>r . 
ed .of any duty to mi tigate dama^T~b7 - 

~ Sa ] * the market prior to suing for 
the purchase price. There is not even the 
need for evidence that there is no avail¬ 
able market, or that efforts at resale 
would be unduly burdensome. Practice 
Commentary, New York Uniform Commercial 
Code, § -107, at )77 (McKinney 1964). 

Itius. a seller of s ecurities is olv^n t- h» 
alternative of holding the rejected se - 
£H.r 11 ies and recove ring the tender pr lco." 
(Emphasis supplled.) - 


The court further stated that under Section 2-703 
of the New York Uniform Commercial Code, a seller may 
resell the securities and recover damages for non- 
acceptance under Section 2-708 of the Code, which pro- 
V?deS that the .measure of damages for non-acr.p pr^n^ 
is.. the difference betwe e n the market price at rh» 
and place of tend er and the unpaid contract nrlr» 
a ether with any incidental damages , see 339 F. Supp at 
352-353. 


In the Instant case the offered price was $20 per 
share. The value of A 6 P stock 


at the time that G & W 




finally withdrew Its tender offer was $12.50 per share. 
Thus, under the measure of damages recognized In Bache 
v. International Controls Corp .. supra, each 
tendering shareholder had suffered damages at the rate 
of $7.50 per share, plus incidental damages for interest 
”*nd commissions. To hold, as the court below did here, 
that the tendering shareholders had suffered no damages 
cognizable at law is obvious error. The fact is that 
the amount of their damages is clear and can be easily 
established from the records of the selling prices of 
A 6- P stock. Moreover, if it were to be contended 
that some other measure of damages might be more 
appropriate, the question of damages clearly presented 
a factual question, which for purposes of G & W's motion 
for summary judgment must be construed in the light 
most favorable to plaintiff. So viewed, there clearly 
was a triable issue of fact with respect to the damages 
suffered by the class of tendering shareholders, and 
therefore it was error to grant summary judgment to 
defendants on this basis. 
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POINT VI 

THE ENJOINING OF CONSUMMATION OF 
THE TENDER OFFER DID NOT EXCUSE ' 

G & W FROM LIABILITY FOR DAMAGES 
FOR BREACH OF CONTRACT. ACCORDINGLY 
SUMMARY JUDGMENT SHOULD BE ENTERED 
IN FAVOR OF PLAINTIFFS _ 

The possibility that legal action may be Instituted 

against a tender offer Is a known risk to the makers of 

tender offers. See Corenco Corp . v. Schiavone & Sons, 

Inc^ 488 F. 2d 209. 209-210. (2d Cir. 1973). For this 

reason, most tender offers contain provisions relieving 

the maker of the offer from liability arising out of 

the offer should litigation be instituted against the 

offer in any court. This type of "litigation out" 

provision Is "boiler plate" In most tender offers, and 

/ 

is designed to cover precisely the type of situation 
which arose here. A typical "litigation out" provision 
is as follows: 

" Certain Conditions of the Offer . The Offeror 
shall not be required to purchase or pay for any 
shares tendered, If before the time of payment 
the refore? 


(b) there shall have been Instituted or 
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threatened any action or proceeding before any 
court or governmental agency, by any governmental 
agency or any other person, challenging the 
acquisition by the Offeror of shares of the 
common stock or otherwise relating to this Offer, 
or otherwise affecting the Offeror or the Company 
which is, In the judgment of the Offeror's man¬ 
agement, materially adverse;"* 

In the instant case, however, this type of "liti¬ 
gation out" provision was omitted from the G & W tender 
offer. There is considerable history in the background 
leading to the making of the tender offer which indicates 
that G & W omitted this provision from the tender offer 
in order to encourage the tendering of shares and, 
specifically, to encourage private investors, such as 
plaintiff, to b 'ASP shares on the open market in 
order to tender them, something that they would not be 
willing to do if they thought that litigation against 
the tender offer might excuse G & W from purchasing 
the shares and leave them holding shares which had a 
declining value. 

Specifically, the evidence in the prior litigation 
in the G & W v. A & P action disclosed that, prior to 
the making of the tender offer, defendant Bluhdorn 


* Quoted from paragraph 7 of tender offer for 
purchase of shares of Texasgulf, Inc. reproduced at 
page 226a of the Joint Appendix. 
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approached holders of large blocks of A & P stock in an 
effort to purchase their stock privately. He was un¬ 
successful In these efforts, see 356 F. Supp. at 1069. 

In addition, during the two-year period preceding the 
tender offer the A & P management had introduced the 
WEO discounting pol icy, which caused the management of 
Bohack, of which Bluhdorn was the largest individual 
shareholder, to actively campaign against A & P, see 
356 F. Supp. at 1068-1069. Thus defendants Bluhdorn 
and G & W had every reason to expect that the A & P 
management would fight any tender offer that was made. 
Because of their Inability to purchase large blocks of 
A & P stock privately, G & W and Bluhdorn also knew 
that they would have to look to members of the general 
investing public, rather than holders of large blocks 
of A & P stock, as the source of much of the stock 
that they wished to obtain. They therefore pegged the 
price of the tender offer at $20 a share, substantially 
above the then market price for the stock, not only to 
encourage holders of A & P shares to tender their stock, 
but also to encourage members of the general public to 


f 
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purchase A 6- P stock on the open market In order to 
tender this stock In response to the tender offer. In 
these circumstances, a “litigation out" provision re¬ 
lieving G 6- W from liability to purchase the stock 
should litigation be instituted against the tender 
offer had to be omitted, as otherwise individual in¬ 
vestors would hesitate to purchase A & P shares In order 
to tender them If, by doing so, they would face sub¬ 
stantial danger of subsequently being left with the 
A & P stock should G & W choose to rely on the "litigation 
out" provision. This undoubtedly was the reason why the 
“litigation out" prov slon was omitted from the tender 
offer. However, whatever the reason may have been, it 
is clear that it was omitted . Under these circumstances, 

6 S- W cannot be excused from liability for breach of 
contract when it could have, and should have provided 
for such eventuality in the tender offer Itself. 

A similar situation was considered by this Court 
in G1Idden Co. v. Hellenic Lines. Limited. . 275 F. 2d 
253 (2d Cir. I960), where a shipping company entered 
into a contract at a time when it knew of the possibility 


4 
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that the Suez Canal subsequently might be closed, thereby 

shutting off the most economical route for Its vessel. 

During their negotiation of the contract, the parties 

agreed to omit a clause that would have protected the 

shipping company against this eventuality. When events 

in the Middle East caused a closing of the Suez Canal, 

the shipping company refused to perform, asserting 

"frustration of contract". This Court held that the 

shipping company was not excused from its performance, 

stating (275 F. 2 d at 257): 

"We would not be Justified in Interpreting 
the agreements as accomplishing by Implication 
t ^ ie ve ry th ing to which the parties declined 
to agree in express language . .~TT We con- 
clude that the closing of the Suez Canal did 
not excuse performance by Hellenic, but that 
it remained under an obligation to perform 
by an alternative route. . . ." (Emphasis 
supplled.) 

See also Peckham v. In dustrial Securities Company , 
supra. 

Realistically considered, the facts of the 
instant case do not permit the application of the 
defenses of either "illegality" or "impossibility". 

Rather, the possibility that the tender offer might be 




enjoined was a known risk In the making of the tender 
Offer and was properly to be anticipated by G s. W In 
™klng the tender offer. If G 1 W wished to be excused 
from performance of the tender offer on the basis of 
litigation being instituted against the offer. It could 
have so provided In the offer itself, since It did not 
do so, plaintiff and the tendering shareholders had 
every right to Interpret the tender offer as a cornnlt- 
merit to either consummate the tender offer or to pay 
damages for breach thereof, whether or not litigation 
was Instituted against the tender offer. 

What defendant G & W is trying to do in the instant 
case is to gain the benefit of a "litigation out" pro¬ 
vision in the tender offer even though it specifically 
omitted to include such a provision when it made the 
tender offer, precisely what this Court said could not 
be done in GM dden Co. , v. Hellenic Lines. . supra . 

The court below, in sustaining the defenses of 
Mlegality and impossibility, completely ignored the 
fact that the tender offer did not contain a "litigation 
out" clause. Defendants argue that the statement in 
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th ' S COUrt ' $ deC,S,0n Prior appeal the ^ 

~ ~ " tl9at 'on tnat " a rec ? u I rement of lawfulness 
is included by Implication In every tender offer - see 

476 ^ 3t 698 ' reads Into every tender 

offer a "litigation out" provision. This Is a faulty 

-ding of this Court's prior decision. This state™* 
was made by this Court In the context of the right of 
the tendering shareholders to proceed with the con¬ 
summation of the tender offer, a remedy analogous to 
specific performance of the contract. This Court held 
only that the remedy of specific performance was not 
available where the result might be a lessening of 
competition in violation of the antitrust laws. This 
Court did not hold, and Indeed did not even have occasion 
to consider, the other remedies such as damages which 

might be available to the tendering shareholders for 
breach of contract. 

in addition, considering the duty of corporations 
under Sections 14(d) and (e, of the Securities Exchange 
Act to make full disclosure of material facts. It Is 
unrealistic to assume that this Court, by the language 
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quoted, intended to relieve corporations making tender 
offers from the duty to disclose that they were reserv- 
ing the right to rescind a tender offer should litigation 
be instituted against it. That the maker of a tender 
offer will attempt to avoid its contractual liability 
if the tender offer is enjoined certainly Is a material 
matter to all tendering shareholders.* It follows that 
the failure to disclose this in the tender offer made 
the tender offer "clearly misleading" and in violation 
of Section 14(e). This Courtis holding that it would 
not enforce consummation of an Illegal tender offer did 
not mean that it was relieving the maker of the tender 
offer of Its Section 14(e) duty to fully disclose what 
action it would take if litigation was instituted 
against the tender offer, nor was this Court relieving 
the makers of tender offers from liability for damages 
for breach of contract under circumstances which they 
could foresee and normally would cover under the terms 
of their tender offers. 

Since it is undisputed that the G & W tender offer 
did not contain any "ligitation out" clause, and since 

♦Intention os to a future course of action should a 
prospective event occur may be a "material matter," even 
though the event does not occur. If knowledge of such 
intention would affect m reasonable investor's decision, 
then it is material even though It relates to future 
conduct. See Sonesta international Hotel Corp . v. 
Wellington Associates . 483 F. 2d 247, 251 (2d Clr. 1973). 
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which defenders are claiming to be ra!|eved 

17 the,rc — II - IIt y to thetendering share . 

y reason of the absence of . "Mtlg.tlon ^ 

t constitute a defense to the tendering share- 
holders' Calm for damages for breach of contract, the 
decision below denying Plaintiffs TOt ,on f or sundry 

Is In error and should be reversed 
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POINT VII 


THE COURT BELOW 1 S CRITICISM 
OF MR. LOWENSCHUSS WAS IMPROPER 
AND WARRANTS REMEDIAL ACTION BY 
THIS COURT. 


It Is with regret that counsel find It necessary 
to ra.se on this appeal the issue that Judge Duffy acted 
with manifest bias towards Mr. Lowenschuss individually, 
a bias which undoubtedly Influenced his disposition of 
the litigation. While we recognise that this Court 
normally would not become Involved in a personal dispute 
between a District Judge and counsel, and in the normal 


course of events such a dispute would not become the 

subject of an appeal, the professional harm done to 

Mr. Lowenschuss by several of the statements In the 

opinions of the court below is of such a serious nature 

as to warrant the extreme step of seeking relief In this 
Court. 

As this Court has had occasion to state on previous 
occasions, a Olstrlct Judge should and does have com¬ 


plete Independence In making any statement that he deems 


appropriate in his Judicial opinions, 


see Garfield v. 
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- lmler - 1 -’ 193 F - Sup P- 582 (E.D.N.Y. I960), afild. 290 
F. 2 d 821 (2d Clr.), cert, denied. 36 8 u.S. 827 (1961); 
193 F. Supp. 1377 (S.D.N.Y. 1961), affd . 297 F. 2d 
526 (2d Cir.). cert, denied. 369 U.S. 871 (1962). An 
injured party has no remedy against the Judge directly; 
his only avenue of relief Is through appeal, and It Is 
for this reason that Hr. Lowenschuss finds It necessary 
to seek relief in this Court from tne unwarranted 
statements criticizing him that were made by Judge 
Duffy in the opinions below. 


While, as will be related below, there were several 
statements made both in Judge Duffy's original decision, 
and in his subsequent memorandum denying the motion for 
reargument, which manifested a bias against Hr. Lowen¬ 
schuss Individually, the one that was most damaging and, 
we submit, most improper, is footnote 1 to £Tie original 
opinion (98a). | n footnote 1,Judge Duffy suggested that 
the Pennsylvania Bar should investigate whether Mr. 
Lowenschuss had purchased the A & P stock for purposes 
of Investment or as a vehicle for bringing the Instant 
law suit In which counsel fees were being sought. The 
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suggestion that Hr. Lowenschuss may have engaged In 
unprofesi onal, If not Illegal conduct, was clear. This 
footnote was published with the original decision in 
the Federal Supplement and also In various other reporting 
systems that reported the decision. The immediate damage 
to Mr. Lowenschuss 1 s professional reputation by the 
appearance of this footnote is apparent to the most 
casual observer. 

The suggestion that Mr. Lowenschuss had engaged in 
unprofessional conduct was totally unwarranted. Mr. 
Lowenschuss purchased the A & P stock before , not after, 

A S- P announced its opposition to the tender offer. 
(106a-107a, 1l4a-115a). This point easily could have 
been ascertained by Judge Duffy if he were truly inte-• 
rested in what the facts actually were, by a direct 
question on oral argument if oral argument had been 
granted. However, Judge Duffy denied plaintiff's request 
for oral argument, and his subsequent concern over when 
and why Mr. Lowenschuss acquired the A & P stock did 
not become known to Mr. Lowenschuss until after the 
bombshell of footnote 1 was dropped on him with the 
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filing of the opinion. 

In point of fact, Mr. Lowenschuss acquired the 
A P stock neither as an investment nor as a vehicle 
for bringing a lawsuit, but for the express purpose of 
tendering the shares in response to the G 6- W tender 
offer (101a). This fact was made known to Judge Duffy 
immediately following the filing of his opinion (100a - 
101a). It was subsequently substantiated by affidavits 
which Included the time slips of Hr. Lowenschuss•s 
broker showing when the orders were placed (108a). How¬ 
ever, Judge Duffy refused to take any steps to correct 
the suggestion of improper conduct which he had set 
before the legal world in footnote 1 to his opinion. 

Not only did Judge Duffy refuse to correct the charge, 
but, on the motion for reargument, he went further and 
criticized the plaintiff for seeking to have footnote 
1 deleted from the opinion (133a). We submit that no 
attorney worth his salt who is mindful of his pro¬ 
fessional reputation would not have become Imnedlately 
disturbed by the appearance in a judicial opinion of 
a statement such as appeared in footnote 1 of Judge 
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Duffy's opinion, and would not have gone back to the 
Judge who made the statement in an effort to have him 
correct the impression of Improper conduct that the 
statement created. 

In this context, Judge Duffy's statement on the 
motion for reargument that he was not "condemming 
the plaintiff here" but merely seeking to "awaken the 
Bar" is not an adequate answer to the impression of 
improper conduct on the part of Mr. Lowenschuss created 
by footnote 1, particularly when that comment was made 
in connection with a statement criticizing Mr. Lowen¬ 
schuss for taking up the Court's time in seeking the 
removal of footnote 1 (133a). There are many ways for 
a judge to "awaken the Bar" to the need to investigate 
an attorney's conduct short of publishing a charge in 
a widely disseminated judicial opinion. The statements 
in the decision on the motion for reargument only 
added insult to injury. 

We respectfully submit that if a District Judge 
intends to make a suggestion that an attorney's conduct 
should be investigated by the Bar, he at least owes to 


f 
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that attorney an opportunity to be heard and has the 
responsibility to state the facts on which he concludes 
that 1nvestlgat lor Is necessary. Only In this manner 
can members of the Bar be protected from unwarranted 
and unjustifiable charges. 

The fact of the matter is that Judge Duffy's 
footnote 1 did precipitate an investigation of Mr. 
Lowenschuss by the Pennsylvania Bar, and on November 
20, 1973, the Disciplinary Board of the Supreme Court 
of Pennsylvania Issued a letter stating that the charges 
had been fully investigated and "the final determination 
is that you have not been guilty of unprofessional con¬ 
duct in violation of the Code of Professional Responsi¬ 
bility" (135a). The Disciplinary Board made this de¬ 
termination known to Judge Duffy (135a). However, 
despite this notification and numerous requests by Mr. 
Lowenschuss, Judge Duffy has consistently refused to 
take any action to correct the impression of improper 
professional conduct by Mr. Lowenschuss which footnote 
1 created.* 

Under the circumstances, Mr. Lowenschuss has no 

* In addition, Judge Duffy has refused to allow 
the West Publishing Company to print the Disciplinary 
Board's findings in the Federal Supplement In connection 
with the opinion. 
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other avenue of relief but to seek to have this Court 
make known in its opinion on this appeal that Mr. Lowen- 
schuss acquired the A & P stock prior to the announce¬ 
ment of the opposition to the tender offer and that 
there was a finding by the Disciplinary Board of the 
Supreme Court of Pennsylvania that he had not engaged 
in any unprofessional conduct. 

Mr. Lowenschuss knows of no reason why Judge Duffy 
should be biased against him. He has never spoken to 
him, never personally appeared before Judge Duffy and 
never nad any prior litigation before him. While Mr. 
Lowenschuss can offer no explanation as to why Judge 
Duffy should be biased against him, the fact remains 
that the opinions in this case in their tone and their 
repeated criticism of the plaintiff, do manifest the 
existence of such a bias. Footnote 1 to the original 
opinion is the most obvious indication of this bias. 
However, there are other illustrations as well. Thus, 
in the original opinion, Judge Duffy talks about 
plaintiff switching from contract claims to securities 
law claims "without compunction;" (89a). 
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Judge Duffy then referred to the "unsettling irony" 
in plaintiff seeking damages for breach of contract 
while continuing to tender his shares (96a). Granted 
that the latter points may be relatively minor matters, 
they were but further manifestations of Judge Duffy's 
critical attitude towards Hr. Lowenschuss. This criti¬ 
cal attitude was compounded in the opinion on a motion 
for reargument. In the decision on the motion for re¬ 
argument , Judge Duffy criticized the plaintiff for not 
bringing to his attention on the original motion that 
it would be a denial of due process to grant judgment 
against the members of the class prior to giving notice 
to the members of the class. Judge Duffy stated that: 

"It would seem that the plaintiff withheld 
this point to see whether he won or lost. I am 
morally certain that if plaintiff had won. the 
point would never have seen the light of day. 

But plaintiff lost, so it is trotted out at the 
last minute" (133a). 

This criticism, like the comments In footnote 1, 
was totally unwarranted by the facts of the case. The 
facts were that Mr. Lowenschuss had moved for class 
determination on March 16. 1973, long prior to the 
filing of the defendants' motion for Judgment and 


l 



plaintiff's cross-motion for summary judgment. However, 
the court did not act on this motion at the time it was 
filed and before any motions on the merits were con¬ 
sidered. Then, it was the defendants, not Mr. Lowen- 
schuss, who filed the original motion for judgment 
which brought the merits of the litigation before Judge 
Duffy. If anyone had the obligation to bring to the 
court's attention that the class action aspects of t»e 
case still were undetermined, it was the defendants who 
moved on the merits before the motion for class certi¬ 
ficate was determined. Plaintiff's cross-motion was 
filed only in response to the defendants' motion. At 
that time of filing the cross-motion, counsel for 
plaintiff requested oral argument which was not granted. 
Prior to Judge Duffy rendering his decision, plaintiff 
had no knowledge that Judge Duffy was going to determine 
the class action motion in connection with the motions 
and cross-motion for summary judgment. Finally, it 
should not have been necessary for either plaintiff or 
defendants to bring to Judge Duffy’s attention that 
Judgment could not be entered against the class without 




giving notice to the class, as It has long been the 
law In this Circuit that notice to the members of a 
class is a requirement of due process, see E1 sen v. 
Carlisle and Jacqueline. 391 F. 2d 555, 564 (2d Clr.1968). 

Judge Duffy finally directed that notice be given 
to the members of the class of his decision after it 
had been rendered, wl th them then having an opportunity 
to come in and make application for redetermination 
(134a). With Judge Duffy already commited to his 
decision, it would indeed be a strange member of the 
class who would hold out any hope for relief by a 
further motion before Judge Duffy. It Is for this 
reason that the one member of the class who did sub¬ 
sequently appear Is seeking relief only on this appeal 
(222a). Under these circumstances, the imposition of 
the costs of the giving of the notice upon the plain¬ 
tiff was but an added penalty on the plaintiff imposed 
by Judge Duffy. However, plaintiff has given this 
notice although seriously questioning whether the giving 
of notice "after the fact", as directed by Judge Duffy, 
truly meets the requirements of due process of law with 
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respect to the rights of the members of the class. 

Whether the confusion previously related In the 
Statement of Facts, which occurred with respect to the 
entering of orders * is attributable to bias or merely 
inadvertence, the fact remains that the manner in which 
the orders were entered forced the plaintiff to travel 
a long, hard and expensive trail in preserving his right 
to appeal. However, the trail has been traveled and 
plaintiff is finally before this Court. He seeks relief 
not only on the merits of the litigation but in the 
vindication of his good name and professional reputation. 
It Is submitted that the facts demonstrate his entitle¬ 
ment to that relief, that the decision below should be 
reversed not only fo» the reasons heretofore stated, 
but also because the oecision is tainted by the manifest 
bias of Judge Duffy against the plaintiff, that this 
Court should include in its opinion the Disciplinary 
Board finding that Mr. Lowenschuss was not guilty of 
any unprofessional conduct, and that on remand the case 
be assigned to a Judge other than Judge Duffy. 

*Three separate final orders were filed (155a, 

161a, 214a). 
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CONCLUSION 


For all the foregoing reasons It Is respectfully 
submitted that the decision below granting summary 
judgment In favor of defendants should be reversed, 
that the denial of plaintiff's motion for summary 
judgment should be reversed and summary judgment 
entered In favor of plaintiff, that the decision below 
should be reversed for failing to consider the claims 
of plaintiff and the members of the class under the 
securities law, and that the unwarranted criticism of 
Mr, Lowenschuss by the court below should be corrected. 

Respectfully submitted. 
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